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THE PRESIDENT (Hon Kate Doust) took the chair at 2.00 pm, read prayers and acknowledged country. 

MINING — LAKE JASPER 

Petition 

HON DIANE EVERS (South West) [2.01 pm]: I present a petition containing 957 signatures couched in the 
following terms — 

To the President and Members of the Legislative Council of the Parliament of Western Australia 
in Parliament assembled. 

We the undersigned oppose any approval of any application for a mining lease in the area of Lake Jasper 
on the South Coast of Western Australia. We also request that this area as previously excised from the 
D’Entrecasteaux National Park be reinstated as part of the national park. 

The area has significant cultural heritage and environmental values that would be destroyed by mining. 

We therefore respectfully request that the Legislative Council recommend that the Lake Jasper area be 
reinstated into D’Entrecasteaux National Park, and that no applications for exploration or mining leases 
are approved. 

[See paper 2413.]  

ANIMAL ACTIVISM 

Statement by Minister for Agriculture and Food 

HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Agriculture and Food) [2.02 pm]: 
Over the last few months we have seen a number of incidents of vegan activism in Western Australia—protests at 
a Northbridge restaurant and at the Muchea saleyards; at the launch of the Aussie Farms website; and, last week, 
a confrontation with a farmer in Harvey. People are entitled to be vegans and make their own choices about their diet. 
People are entitled to advocate for their lifestyle choice. But we reject the harassment of farmers going about their 
lawful business of producing food for Western Australians. For the vast majority of Western Australians, animal 
products are an important part of their diet and their lifestyles. These activists might ask themselves, “Are these 
actions counterproductive to our own cause? Do we think these actions actually improve animal welfare 
outcomes?” Actions like those we have seen over the past few weeks simply alienate the farming community and 
the general public, and deflect from genuine attempts to improve animal welfare while supporting livestock farmers. 

We put these activists on notice that when laws are broken, there will be consequences. In Western Australia, there 
are significant penalties for trespass—one year’s imprisonment, and a $12 000 fine. These represent a very real 
deterrent. The Minister for Police has assured me that any farmer who raises a complaint will have their matter 
acted upon. The WA Police Force is ramping up its preparedness to respond quickly to this issue, with a meeting to 
be held in the near future with industry stakeholders, including WAFarmers, the Pastoralists and Graziers Association 
of Western Australia and the Kimberley–Pilbara Cattlemen’s Association. A key aim of this meeting will be to 
better prepare farmers and pastoralists on how to safely manage and report to police incidents involving trespassers 
or activists. In the meantime, we urge farmers to call the police and request their assistance to deal with people 
trespassing on their property. 

RENEWABLE HYDROGEN INDUSTRY 

Minister for Regional Development 

HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Regional Development) [2.04 pm]: 
The McGowan government’s effort to drive a job-creating, Western Australian renewable hydrogen industry is 
beginning to bear fruit. Last week, Yara Pilbara Fertilisers and ENGIE Energy Services signed a collaboration 
agreement for a feasibility study into green hydrogen and green ammonia production in the Pilbara. The companies 
will invest $3 million into a study to develop a project converting Yara’s existing ammonia plant in the Pilbara, which 
relies on natural gas, to renewable hydrogen, thereby creating renewable ammonia fertiliser, giving new meaning 
to “greening the planet”. Reducing the costs associated with producing, storing, transporting and deploying 
hydrogen is crucial. Integrated projects like the green hydrogen plant at Yara Pilbara will allow for a real-world, 
real-time analysis of costs and processes. The agreement marks an exciting step towards the establishment of 
a green hydrogen industry in Western Australia. If the project is successful and scales up to a fully commercial 
renewable operation, this could represent a potential investment in Western Australia of several billion dollars. 
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A German delegation of industry leaders and research organisations is in Western Australia this week to 
examine opportunities for renewable hydrogen and lithium. Members of the McGowan government’s 
Renewable Hydrogen Council and I met the delegation last night, providing a real understanding of 
Western Australia’s strong competitive advantage in renewable hydrogen. The delegation is heading to the 
Pilbara today to meet with a range of companies active in this space, including Woodside and Yara. Everyone 
is very engaged with the possibilities for international partnerships in this space. This progress comes on the 
back of the McGowan government’s major push to drive a Western Australian green hydrogen industry, which 
kicked off last year with the Western Australian renewable hydrogen conference. In the coming months, the 
McGowan government’s Renewable Hydrogen Council will make its recommendations to the state government 
on strategies to drive a local hydrogen industry. 

PAPERS TABLED 
Papers were tabled and ordered to lie upon the table of the house. 

HUMAN REPRODUCTIVE TECHNOLOGY AND SURROGACY 
LEGISLATION AMENDMENT BILL 2018 

Second Reading 
Resumed from 14 February. 

The PRESIDENT: Before Hon Nick Goiran leaps to his feet, I remind members that members are allowed 
a conscience vote on this bill. It is a contentious issue. People have asked to have a respectful debate on these 
matters. I will be watching very carefully and if things get too loud, I will ask you to be quiet and listen actively. 

HON NICK GOIRAN (South Metropolitan) [2.10 pm]: The last time that the Human Reproductive Technology 
and Surrogacy Legislation Amendment Bill 2018 was before the house was last Thursday and I was calling on the 
government to release the Allan review. Already today, the Leader of the House and the government have decided 
that of all the bills on the notice paper and of all the legislation that the government can bring before the house that 
it would like us to turn our minds to, they have decided that today, Tuesday, 19 February 2019, the government’s 
absolutely top priority is the Human Reproductive Technology and Surrogacy Legislation Amendment Bill 2018. 

What I find astonishing about that decision of the Leader of the House and the government is that on only Thursday 
last week a call was made for the report to be released. Earlier today, moments ago, Madam President, as is 
customary, you went through the order of business. You called for papers for tabling and there was no movement 
by the Parliamentary Secretary to the Minister for Health. The government made no movement to table that report, 
the Allan review. That is incredibly disappointing because the government is requiring the 35 members of this 
place who will vote on this legislation to cast our conscience vote blindfolded. The government does not want us 
to have all the information available at our disposal when we consider the Human Reproductive Technology and 
Surrogacy Legislation Amendment Bill 2018. If it did, the government would have done one of two things. First, 
it would not have brought on this bill for debate until it had tabled the report; and, secondly, it would have tabled 
the report. It has chosen not to do so and, instead, to bring on this bill and ensure that members cast their conscience 
vote blindfolded. 

Since the government wants to continue to hide the Sonia Allan review, members might be interested to know 
what this Sonia Allan review is all about. What is this government that is obsessed with secrecy seeking to hide? 
I draw members’ attention to the Department of Health’s website, which, helpfully, sets out a portion of its website 
for this review undertaken by Associate Professor Sonia Allan. The website page is headed “Review of the Human 
Reproductive Technology Act 1991 and the Surrogacy Act 2008”. Of course, those are the two acts that the 
government is asking us to amend by virtue of the bill that is before the house. The website states — 

An independent review of the Western Australian Human Reproductive Technology Act 1991 (HRT Act) 
and the Surrogacy Act 2008 is being conducted by Associate Professor Sonia Allan with terms of 
reference covering such matters as: 

The website then sets out the six different things that the review is looking at, which are — 
• access to information by donor conceived people 

• surrogacy 

When we hit the second bullet point, we already have a key matter that is currently under consideration by this 
house that the review needs to look at and that the government is seeking to hide. It continues — 

• research on human embryos, eggs and sperm 

• pre-implantation genetic diagnosis/screening 

• posthumous use of sperm and eggs 

• the oversight system, data management, research, new technologies, and more. 
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The government’s website then provides an update on the review. This is what it said on 10 November last year, 
which is the last time that I looked at the website. It indicated that a consultation phase would happen between 
January and March of last year. It indicated to members who looked at the website — 

Written submissions were invited from interested parties. 

As a party that has followed the review quite closely, I can confirm that certainly during that time, written 
submissions were invited from interested parties. The webpage continues — 

January – July 2018: Individual meetings with members of the public, professionals, clinics, regulators 
were conducted. 

It specifically outlines the tasks that were undertaken by Associate Professor Allan in the period January to July 
last year. I will come back to this issue of the written submissions a little later, but as at 10 November last year, 
the webpage said that the review — 

• received 126 written submissions 

During that time, Associate Professor Allan held four public consultations; two were in central Perth, another one 
was in Joondalup and a fourth one took place in Bunbury. There was public consultation in four locations in 
Western Australia. All this information on the public consultations and the 126 written submissions continue to be 
kept secret by the government. What was the purpose of the public consultations that the government had 
Associate Professor Sonia Allan undertake? They were attended by — 

… donors, donor-conceived people, people seeking assisted reproduction and/or surrogacy, parents of 
children born as a result of assisted reproductive technology (ART)/surrogacy, and other interested parties 

It continues that during this time Associate Professor Allan — 

• engaged in individual, in person, skype and telephone meetings with donors, donor-conceived 
people, people seeking assisted reproduction and/or surrogacy, parents of children born as a result of 
ART/surrogacy, community representatives, and more 

The government wants to keep all these things secret. During that same period, Associate Professor Allan — 

• met with clinicians, scientists, nurses, counsellors, administrators and other staff working in the field 
of assisted reproduction 

All this is available on the department’s website. During that same time, January to July 2018,  
Associate Professor Allan — 

• met with regulators and health department employees 

• met with members of parliament to discuss issues relevant to their constituents. 

I can attest to that last bullet point because I was one of the members of Parliament with whom  
Associate Professor Allan met. It concludes by saying — 

The consultation period is now closed. 

We know that certainly as of November last year, the government had commissioned Associate Professor Allan 
to undertake this review with these terms of reference; 126 written submissions had been made; four public 
consultation sessions were held; she had met with a plethora of individuals; and the consultation period had closed. 
We also know that the government wants to keep secret all that information from the review. It does not want the 
35 members of this place to have access to that information. If it did, it would have released that information or it 
would have waited before it brought on the bill today. But no, despite the fact that this was brought to its attention 
last Thursday, the government insists that members cast their conscience votes blindfolded. The page headed 
“Review of the Human Reproductive Technology Act 1991 and the Surrogacy Act 2008” on the Department of 
Health website refers to the analysis and report-writing phase of the review. It states — 

From May to October — 

Members should remember that there was a consultation period until July — 

A/Professor Allan will consider all submissions and results from the consultation period, conduct further 
research, and write a report on the review of the HRT and Surrogacy Acts. 

Fancy that. Associate Professor Allan was going to spend from May last year to October last year writing a report 
on the review of the very two acts that the government wants us to amend by virtue of the Human Reproductive 
Technology and Surrogacy Legislation Amendment Bill 2018, but the government does not want us to know about 
it. The page continues — 

The report will be provided to the Minister for Health in around mid-October. 
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These are not my words. This is from the government’s website, from the Department of Health. It states — 
The report will be provided to the Minister for Health — 

The member for Kwinana, Hon Roger Cook — 
in around mid-October. In the meantime, pertinent issues relevant to the review are communicated to the 
Minister’s department, to ensure timely responses, if required. 

Eventually, assuming the bill passes the second reading stage, if we are going to get into a question-and-answer 
session with the parliamentary secretary, it will be very interesting to know what pertinent issues were raised with 
the minister’s department to ensure timely responses. We will want to have all that information at our disposal if 
we are going to be able to consider the various clauses of the bill. 
The page then continues, under the heading “What happens then?”, and answers its own question by saying — 

Following receipt of an independent reviewer’s report the Government will read it, and subsequently table 
the report in parliament. 

That is from the government’s website. They are not my words; its own website says that it will table the report in 
Parliament. It is 19 February and no such thing has been tabled in Parliament and no explanation has been provided 
by the government as to what it intends to do about that. All it wants to do is just press ahead with the legislation 
and expect us to cast our votes with a blindfold on. It continues — 

The government will then prepare a response to any recommendations in the report. If the 
recommendations require legislative change, a Bill will be prepared for debate in parliament. 

I sure hope that this report, when it eventually one day sees the light of day, does not touch on anything that is 
before the house at the moment, because how embarrassing would it be for the government if it had to then read 
the report and prepare another bill? Why would it not provide the information to members of Parliament now so 
that we can deal with it in an efficient fashion—unless, of course, it has a genuinely contemptuous attitude towards 
the institution of Parliament, or it has an obsession with secrecy, or it really does not want to provide a gold 
standard of transparency? If that were the case, maybe that is what it would do; it would just hide the information 
and make sure that it is not available to members when they cast their conscience votes. 
The Sonia Allan review, which the government wants to keep secret, lists the terms of reference in a document on 
the same website. It begins — 

The Review of the Human Reproductive Technology Act 1991 (HRT Act) to consider such matters as 
appear to be relevant to the operation and effectiveness of this Act including: 

There is quite a number of bullet points; I do feel for the reviewer, because she was given a very large task to 
undertake, but we will talk a little bit more about that in due course, including the costs of that review. The terms 
of reference include — 

• Research and experimentation on gametes, eggs in the process of fertilisation and embryos. In 
particular consider the current disparity between the HRT Act and relevant Commonwealth 
legislation and need to adopt nationally consistent legislation regarding excess assisted reproductive 
technology (ART) embryo research and prohibited practices. 

• Genetic testing of embryos, saviour siblings, mitochondrial donation and gene editing technology. 
• Posthumous collection, storage and use of gametes and embryos, including the consent required, 

conditions for use, and any impact on other legislation such as the Human Tissue and Transplant 
Act 1982, Artificial Conception Act 1985, Births Deaths and Marriages Registration Act 1998, 
Administration Act 1903 and Family Provision Act 1972. 

• Rights to storage of gametes and embryos including — 
• rights upon separation or divorce, or the death or the physical or mental incapacity of an 

individual, or one or both members of a couple. 
• rights of third parties such as subsequent spouses, and the rights of other relatives. 

• The storage of gametes, eggs in the process of fertilisations and embryos (including the duration of 
storage and procedures for extension of storage periods). 

• The Chief Executive Officer’s (CEO) power to issue directions, the power to make a Code of 
Practice, regulations and guidelines, and the scope and effect of the existing directions and 
regulations under the HRT Act. 

• The effectiveness of powers of enforcement and disciplinary provisions under the HRT Act and the 
adequacy of offences and penalties. 

• Whether there should be a process of review or appeal of decisions made (by the 
Reproductive Technology Council (Council)) under the HRT Act. 
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• The impact on the HRT Act of relevant Commonwealth and State legislation, and aspects of 
legislation of other jurisdictions which could be incorporated into the HRT Act. 

• The effectiveness of the current licensing regimen, including fee structure, reporting requirements, 
powers of inspection and powers of obtaining information. 

• Management of information/the Reproductive Technology Registers, including; 
• Confidentiality of information, 
• Use of data for research, 
• Use of data for purposes of national data collection and; 
• Access to information about donation, genetic parentage and donor conception, 
• The Voluntary Register (donor-assisted conception). 

• The effectiveness of the operation of the Council and committees of the Council; 
Finally, with respect to the review of the Human Reproductive Technology Act 1991, which is one of the two acts 
that we are considering, the review is asked to contemplate — 

• The need for the continuation of the functions conferred, on the Council and on the CEO respectively 
by the HRT Act. 

That is merely one part of the review and the terms of reference that the government has given to 
Associate Professor Sonia Allan. The document then goes on to provide some supplementary terms of reference, 
specifically with regard to the Surrogacy Act 2008. It continues — 

The review of the Surrogacy Act 2008 to include the effectiveness and operation of the Act with particular 
reference to: 

It then lists 10 further sub-terms of reference, the first being interaction with the HRT act, so we see already that 
instantly the reviewer is required to consider the interaction between the two pieces of legislation that we are 
currently considering. The sub-terms of reference continue — 

• The need for provision as to the administration of the Surrogacy Act and any functions to be conferred 
on the Minister, Council, CEO and assisting staff/persons, respectively by this Act; 

• The effectiveness of the current regime, reporting requirements, — 
I will have quite a bit to say about reporting requirements a little later on — 

powers of inspection and investigation, powers of obtaining information; 
• The effectiveness of powers of enforcement and disciplinary provisions under the Surrogacy Act, the 

adequacy of offences, penalties and timeframe for bringing proceedings; 
• The impact on the Surrogacy Act of relevant Commonwealth and State legislation and aspects of 

legislation of other jurisdictions, which could be incorporated into the Act, including consideration 
of harmonisation of domestic surrogacy legislation;  

Interestingly, as I pause there for a moment, that is precisely what a number of my amendments on the 
supplementary notice paper deal with. Again, this is the whole review that the government wants to keep secret. 
The sixth term of reference is the need for continued prohibition on commercial surrogacy. I can understand why 
the government might not want to hear what Associate Professor Sonia Allan says on commercial surrogacy, 
because we know from her other research that she is not a fan of commercial surrogacy, but we do know from 
remarks made previously in this place by the Leader of the House that the Leader of the House is a supporter of 
commercial surrogacy. It is no wonder that the government wants to keep this stuff secret when in all probability 
the reviewer will take a different position from that of the government of the day. Once again we are being asked 
to make a decision blindfolded. The terms of reference go on to refer to the need for the reviewer to consider 
international commercial surrogacy arrangements, international trade in gametes and embryos, the effectiveness 
of the operation of the council and committees of the council, and whether there should be a process of review or 
appeal of decisions made by the council under the Surrogacy Act. 
There were 10 terms of reference for the Surrogacy Act alone, to say nothing of the Human Reproductive 
Technology Act 1991. They are the terms of reference that this government gave Associate Professor Sonia Allan 
for her review and report to the government, which the government said it would table in Parliament. As we know, 
that has not been done at this time. 
I have been following the Sonia Allan review process closely from the very beginning when the government made 
the announcement that it would commission this review. I would like to draw to members’ attention a question 
I asked the parliamentary secretary on 14 March last year. That is how long I have been following this particular 
review and why I am particularly annoyed with the arrogance of this government to bring on this conscience vote 
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bill in the absence of providing the information to Parliament. I have been following this since at least March last 
year. On 14 March last year, I asked a question of the parliamentary secretary representing the Minister for Health, 
and I am grateful that she is in the chamber to hear this. It states — 

I refer to the independent review of the Human Reproductive Technology Act 1991 and the Surrogacy 
Act 2008, conducted by Associate Professor Sonia Allan. 
(1) What was the process for appointing the reviewer? 

The answer was — 
It is a sole source provider. 

The second part of the question was — 
What are the remuneration and entitlements of the reviewer? 

The answer was — 
There is a schedule of rates; I seek leave incorporate the response into Hansard. 

For the benefit of members, the table that was incorporated into Hansard sets out the different personnel who were 
hired by the government to undertake this review. The first of the specified personnel is the consultant, which of 
course is Associate Professor Sonia Allan. The table that the parliamentary secretary sought to incorporate into 
Hansard states that the hourly rate for the professor is $200 an hour. The table also tells us that it is estimated that 
555 hours will be undertaken by the associate professor in undertaking this review. The government told us in 
March last year that the total cost for Sonia Allan would be $111 000, inclusive of GST. That is not the total cost 
of this review, because the second specified person is a research assistant. The research assistant gets paid a lot 
less—$36.50 an hour, including GST. It was estimated that that person would do 375 hours, coming to a total of 
$13 687.50. The last person involved in this review that the government wants to keep secret is a minute or note 
taker and they are paid $50 an hour. It was estimated that 75 hours would be undertaken by that person, with a total 
of $3 750. This is how much taxpayer money has been spent on this review that the government wants to keep 
secret and that we cannot have before we consider this bill. The government said that the total cost would be 
$150 000, and that also included some $21 000-plus for travel, hiring of venues, and administration and 
management of the review. A lot of taxpayer money has gone into this review by Associate Professor Sonia Allan 
that the government commissioned but that the government will not provide to us. 
The third part of the question I asked on 14 March last year says — 

What is the length of engagement of the reviewer? 
The answer was — 

It is 10 months—till October 2018. 
It was clearly not, because it is now February 2019 and the government still has not provided the report. Were we 
misled on 14 March last year or is there some other explanation? We do not know because the government chooses 
not to incriminate itself by speaking at this time. I then asked — 

Are key performance indicators in place for the reviewer? 
The answer was “Yes.” The fifth part of the question was — 

If yes to (4), what are they? 
The answer was — 

Key indicators are submitted in progress reports every eight weeks and meet targets as per the table below; 
I seek leave incorporate the response into Hansard. 

Leave was granted and the table set out a number of key dates for what would happen with this review. Six key 
dates were provided by the government last year. The first key date was Friday, 16 March last year and that was 
when the submissions for data collection would close. On the same day, forums and meetings were going to be 
booked. Fast-forward a couple of months to Friday, 18 May last year when the key performance indicator was that 
data analysis would be complete. The draft report would be supplied to the customer—the customer is the state of 
Western Australia—on Friday, 20 July 2018 and feedback on the draft report would be provided to the respondent 
from the customer on Friday, 21 September 2018. If all went well last year, the government would have had the 
draft report from Associate Professor Sonia Allan by 20 July and it would have provided feedback by 
21 September. The final report would have been supplied to the customer when? It would have been supplied on 
Friday, 12 October 2018. Clearly, that was not the case because it is now February. 
The sixth part of my question to the parliamentary secretary on this topic last year was — 

Will the reviewer have access to the first annual report on the notifications of posthumous collection of 
gametes in Western Australia from 2014–2016, which was provided to the minister in December 2016, 
and noted by the minister in January 2017? 
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The answer was yes. The final part of the question was — 
Will the submissions to the review be publicly available? 

The answer was yes. Were we misled last year? The parliamentary secretary told us on 14 March last year that the 
submissions would be made public. It was not a complicated answer that was provided; it was unequivocal. The 
answer was three letters—Y–E–S—“Yes”. The government committed on 14 March last year that it would make 
the submissions public and here we are now, on 19 February 2019, not quite 12 months to the day when we were 
misled, and we have been told, “Sorry; you can’t have the submissions, you can’t have the review and you can’t 
have the report. We just want you to make a decision on this conscience bill with a blindfold on.” That is appalling. 
I would like to know from members who have been here longer than I whether that has ever happened before. Has 
there ever been a situation in which the government says categorically, in answer to a question, that it will make 
the submissions public, it then does not do so, and expects members to make a decision on the very topic it said it 
made public? Has that ever happened before? Somebody, in their second reading contribution, can perhaps indicate 
whether this is unprecedented. It is disgraceful. 
That was in March 2018. On that occasion, the government helpfully set out a number of key milestones that it wanted 
to have achieved by this review. When those milestones expired, as can be imagined, I asked a follow-up question. 
I draw to the attention of members the question I asked on 16 October 2018 of the Parliamentary Secretary to the 
Minister for Health. This question was asked seven months and two days after the previous question. There was 
no need for me to follow up in that intervening period. I had already got the answer that I had hoped for. I had 
simply asked whether the submissions to the review would be publicly available, and the parliamentary secretary 
said yes—great. I asked when the final report was to be provided and was told 12 October 2018. There was no 
need to ask any further questions between then and 12 October 2018. I take the parliamentary secretary and the 
government at their word when they say these things. On 16 October, four days later, I was kindly given the call 
and I asked this question of the parliamentary secretary. For the benefit of Hansard, it is question without notice 953. 
It reads — 

I refer to the parliamentary secretary’s answer to my question without notice on 14 March 2018, in 
which she informed the house about the key performance indicators for the independent review of 
the Human Reproductive Technology Act 1991 and the Surrogacy Act 2008, conducted by 
Associate Professor Sonia Allan. 
(1) Was the draft report supplied by 20 July, as expected? 

The answer was no. The question continued — 
(2) Will the minister table the draft report? 

The answer was no. The question continued — 
(3) Was feedback on the draft report sent by 21 September, as expected? 

Remember, the key performance indicators set out by the government stated that there would be a draft report 
by 20 July, and then the government had until 21 September to respond to that draft report. Did it do that by 
21 September, as expected? The answer was yes. That tells us that, at the very least, the government has had the 
draft report from Associate Professor Sonia Allan since 21 September. How can we know that? It cannot provide 
feedback to Sonia Allan if it has not received the draft report in the first place. The government has clearly had the 
draft report in its possession, under lock and key, since 21 September, but it will not take out the key and table the 
information. Under no circumstances are we to be provided with this information that the government has had 
since 21 September last year. It will make sure that it does not see the light of day; and, if it does, it will be after 
the debate has already passed—after we have already passed the legislation. I hope, in the next few days, everyone 
comes in with the blindfold provided by the government, because that is how we are expected to act, in a matter 
of serious lawmaking. The fourth part of the question I asked on 16 October 2018 was — 

Was the final report supplied by 12 October, as expected? 
The answer was no. The next part of the question reads — 

(5) Will the minister table the final report? 
The answer was — 

Yes, once the report is completed. 
Is the report completed now? That is what we need to know, but the government again wants to keep that secret. If 
the report has been completed, there is an obligation on the government to table it; otherwise, the Parliament was 
misled on 16 October 2018. The government cannot have it both ways. If it says it will table a document, it should 
table it. In fairness to the parliamentary secretary and the Minister for Health, they did say, “Yes, once the report is 
completed.” Is the report completed? If it is not completed, why are we having the debate? Again, the government 
cannot have it both ways—“Sorry, we’ve seen the draft report; we’re sitting on it and keeping it behind locked doors, 
and we’re not going to release it until such time as the debate has happened.” Surely, that cannot be the position of 
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the government. That would be the ultimate contemptuous attitude towards the Parliament of Western Australia, 
if that was indeed the attitude. We do not know, because the government does not want to incriminate itself by 
saying anything. The last part of the question to the parliamentary secretary on 16 October last year read — 

(6) Will the minister table the submissions to the review that the parliamentary secretary previously 
advised would be made publicly available? 

Suddenly the answer is no. The government said yes some seven months previously; now it says no. It has changed 
its tune. However, the government does add these other words — 

Submissions that are not marked private and confidential will be made publicly available on the review 
website, following the completion of the review. 

Again, we see this obsession with secrecy in this government. In March last year, the government said it would 
provide the submissions, but now it says it will provide them only on the website and only when the review is 
complete. Will the government table the final report? Yes, but only when it is completed, and it will not tell us 
anything else about what is going on. However, the government still wants us to make a decision on a conscience 
matter. That is the attitude of this government on this serious matter before the house. 
As members can imagine, I was not satisfied with the answer that was provided on 16 October last year, so, 
two days later, on 18 October, I asked a further question of the parliamentary secretary. It reads — 

I refer to the answer to question without notice 953, asked on 16 October 2018, in which it was revealed 
that there have been multiple failures to comply with the key performance indicators for the independent 
review of the Human Reproductive Technology Act 1991 and the Surrogacy Act 2008. 
(1) Has a new date been agreed to for the supplying of the final report? 

The answer was yes. The next part of the question was — 
(2) If yes to (1), what is that date? 

The answer to this part reads — 
(2) The report of the review of the Human Reproductive Technology Act 1991 will be provided to 

the Department of Health no later than 31 December 2018. 
That, for reasons that I will explain in a moment, was one of the shiftiest answers we saw last year from this 
government. To reply, knowing that the government has been referred to this review of two acts—the 
Human Reproductive Technology Act 1991 and the Surrogacy Act 2008—and having been specifically asked for 
a new date on which the final report will be supplied, with reference to a review of only one of the acts, is appalling. 
The government was caught out for that a few days later, and I will get to that in a moment. The government stated 
that the report on the review of the Human Reproductive Technology Act will be provided to the Department of 
Health no later than 31 December 2018. It is well past that date now; we are well past 31 December 2018. The 
report was supposed to be provided to the department, so why is it hiding it? Why does it not release the report? 
Part (3) of the question was — 

Further to (1), was that agreement recorded in writing? 
The answer was no. That is quite incredible in itself. I find that very hard to believe. I have not had the time to 
pursue that particular line of inquiry. Is it really plausible that the state of Western Australia would enter into 
a contract with a person, extend the date of their performance contract, which comes with remuneration funded by 
the taxpayer, and not put in writing the agreement to extend the date? Every time the date is extended and more 
work gets done, who is paying the bill? The citizens of Western Australia, the residents of Western Australia, the 
taxpayers of Western Australia are paying and the government says, “We did not even record it in writing.” That 
would be an interesting inquiry for the Standing Committee on Estimates and Financial Operations. I imagine that 
the chair of that committee would be delighted to inquire into her own answer to Parliament. That might be 
a conflict of interest, but I will leave that with the committee to work out. 
Part (4) states — 

If yes to (3), will the minister table those documents? 
Understandably, the answer to that was “Not applicable.” The government cannot table something if it supposedly 
did not even confirm it in writing. It just said to the associate professor, “Keep going. Keep charging the taxpayer 
of Western Australia. We’re not really going to be monitoring this. Just keep charging us. We’re happy to keep 
paying. We like paying. We won’t even record it in writing.” 
Part (5) states — 

What has been the total of the invoices received for this review? 
The answer was — 

The total is $162 021.50. 
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Part (6) states — 
What has been the total of the invoices paid for this review? 

The total was $137 991.50. Why the difference is another mystery that the government can perhaps explain. Is the 
government in dispute with the reviewer? Is that why the full payments have not been made? We should remember 
that the original budget was $150 000 and these figures are only accurate as at 18 October last year. Who knows 
what the costs are now? My estimate is that the government must have chalked up $250 000 on this particular 
review but, again, that is for the government to explain. 
How can it be appropriate for the government to be spending about $200 000 on a review that it said it would 
get a copy of by 31 December—that is the extended date—and then hide it from members of Parliament, who 
are expected to make a decision on that? How can that be appropriate? How can that be the standard for the 
Legislative Council of Western Australia? It might be the standard for the McGowan government—that is a matter 
for it—but it ought not be the standard for this place. This place deserves greater respect than that. 
That was not the end of that episode. On 31 October last year, I asked a further question of the parliamentary 
secretary representing the Minister for Health. It is quite amusing. I would suspect at the time that I was asking 
these questions from as far back as March and then in October that somebody in the office of the Minister for 
Health could have been thinking, “This is a bit of a nuisance.” Lo and behold, I am thankful that the questions 
were asked last year because now we have this information available to us. If the questions had not been asked 
beforehand, we would not know anything about the Sonia Allan review that the government wants to keep secret. 
I asked question without notice 1038 of the parliamentary secretary representing the Minister for Health on 
31 October last year — 

I refer to the answers to questions without notice 953 and 999 asked on 16 and 18 October about the 
multiple failures to comply with the key performance indicators for the independent review of the 
Human Reproductive Technology Act 1991 and the Surrogacy Act 2008. 
(1) Was the final report due to be supplied by 12 October 2018? 

The answer was yes. I then asked — 
(2) Was 31 December 2018 agreed to as the new date for a report to be provided to the department? 

The answer was yes. I then asked — 
(3) Is that report a review of both these acts or only the first one? 

The answer was — 
Both acts are under review. The report on the Human Reproductive Technology Act 1991 is due on 
31 September 2018. 

I also asked — 
(4) Further to (3), why, then, did the minister in answer to question without notice 999 refer to only 

the first act? 
I could have said “shiftily refer to the first act” but I did not. The answer was — 

Not applicable. 
The government is hiding half of the review. The taxpayers of Western Australia are spending $200 000 and the 
government thinks that it is not applicable. But it knew it was applicable because it ironically answered part (5) of 
the question, which was — 

(5) Further to (4), — 
How can the government answer part (5) if it just said that the answer to part (4) is not applicable? Nevertheless, 
we are dealing with the government. I asked — 

(5) Further to (4), has a different date been agreed to report on the review of the Surrogacy Act 2008? 
The words uttered by the Parliamentary Secretary to the Minister for Health on 31 October 2018 in this chamber were — 

No. This date is currently being confirmed; however, we will advise the member as soon as possible when 
a revised date is confirmed. The surrogacy legislation in South Australia is under review. The 
South Australian report is anticipated later this year. Feedback from the South Australian report will help 
inform the review. 

That is terrific! So, the government is quite happy for the South Australians to provide it with some information 
because the government thinks that the South Australians might be able to help with its deliberating process. How 
about providing some information to members of Parliament in this place so we might be aided in our deliberation 
processes? It seems to me that there are two different standards. Be that as it may, we are left with no further 
information from this government other than for it to simply say, “We will advise the member as soon as possible.” 
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When will that be? Those answers were given on 31 October. It is now 19 February. Is that what we are talking 
about when the government says we will receive advice as soon as possible? When was the review due to be finally 
completed? Nobody knows. The information that we have in Hansard, however—the last response from this 
government in this place—was that at least the review of the Human Reproductive Technology Act would be 
provided by 31 December. Clearly, that date has passed and no information has been provided to the house on why 
that information has proven to be false. The parliamentary secretary and the minister owe the house an explanation. 
That is what I was pleading for last Thursday. It has not happened today. Neither has a statement been made by 
the parliamentary secretary nor a paper tabled. 
As it so happens, there has been some interest in the wider community about this particular issue and the 
government keeping this report secret whilst a conscience vote is before the Legislative Council. I will now quote 
from an answer that the health minister provided to OUTinPerth. I printed this article yesterday, 18 February, but 
the comments that are attributed to the Minister for Health are from 16 February, so only a few days ago. That 
would be since the house last rose. This is the most up-to-date information that I can provide members because 
the parliamentary secretary and the government want to plead the right to silence and not inform the house on their 
current position. The best we have is this. The comments attributed to the minister as at 16 February this year, 
a few days ago, are — 

The health minister later denied the report is being hidden, saying it will be made public. 
Does it comfort all members of this place to know that the Minister for Health has said that he will make the report 
public? That is terrific. When? Will it occur after we have passed the bill? That will be of no use to anyone. The 
minister’s comments did not finish there. He went on to say — 

“The Review of the Human Reproductive Technology Act 1991 and the Surrogacy Act 2008 is currently 
being finalised.” Health Minister Roger Cook told OUTinPerth. “Once complete it will be tabled in 
Parliament.” 

Really? The last answer the parliamentary secretary gave us was that the review of the Human Reproductive 
Technology Act was due on 31 December. Is it still going? Is it still being finalised? Why does the government 
not stop fiddling with this report? It has had the draft report since at least September last year. It should stop 
fiddling with the report and provide the review as comments to the Parliament of Western Australia. It should 
show some respect for this place. Why does it have to keep tampering with the report? How many drafts is the 
government expecting this person to provide? Why is the taxpayer continuing to pay for the government fiddling 
with the reports? It is not on, Madam President. I hope that other members are equally appalled by the conduct of 
this government and join me in calling on it to release the report immediately or otherwise defer the bill until we 
have the information before us. 
Hon Rick Mazza: It would be very handy to have. 
Hon NICK GOIRAN: It would be very handy to have. All we want is to have a fair debate and all the information 
before us. But that is not how the government wants to play this one. That means that in this debate we have to 
effectively work through the different issues that have been raised by the government in this bill. I note that there 
are some 18 clauses in this bill, each of which will be doing its own unique thing. We can say for sure that it will 
cover two acts—the Human Reproductive Technology Act 1991 and the Surrogacy Act 2008—and it will be left 
to us, the 35 members on the floor of the house here, to work our way through all those provisions with a blindfold 
on and without the benefit of the Sonia Allan review. Despite the fact that I remain appalled by the conduct of the 
government—I think it is outrageous that it expects us to make this decision with a blindfold on—I am at least 
grateful that a plethora of other documents can inform this debate. It is not the case that the only document we can 
consider when contemplating the bill before the house is the Sonia Allan review that the government is keeping 
secret; there are other documents in existence. I intend to spend some time going through those other source 
documents so that, as best as we can, we can be properly informed in order to do this bill justice and ensure that 
this house is truly a house of review and scrutiny, despite the best efforts of the government to hamstring this 
process and ensure that we are not able to do it to the best of our abilities. We can nevertheless consider other 
documents on the public record directly related to the Human Reproductive Technology Act 1991 and the 
Surrogacy Act 2008. We can do that. We would be far better off if we had the information from the $200 000 
reviewer, but we are not going to have that. 
I indicated to members last Thursday that I wanted to provide an overview of the various areas and topics that 
I wanted to cover as we consider and contemplate this bill, and I did that with the exception of one area—one area 
that I had not quite got to because there were quite a lot of interjections last week and I was rushed for time. I was 
not able to mention that it would also be appropriate when we consider the second reading of this bill to 
contemplate what our constituents have told us. I do not know about other members, but I have had quite a few 
constituents contact me about this issue. Later on, but probably not in the immediate future, I intend to go through 
what each of those constituents have said to me and provide my own views or response to what those individuals 
have said. That will be towards the end of my contribution. Now we need to understand something about the 
genesis of the acts the government wants us to amend. 
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One of the two acts that the government desires us to amend is, of course, the Surrogacy Act 2008. The 
Surrogacy Act 2008 is a statute of Western Australia that came about because of the Surrogacy Bill 2008. That 
bill was introduced into the other place on 2 December 2008 by Hon Dr Kim Hames, who at the time was Minister 
for Health. Interestingly, the reason that he brought that bill before the houses of Parliament was that it was part 
of the Liberal plan for the first 100 days of government to reintroduce legislation to regulate the practice of 
surrogacy. At that time I was a member-elect, but not a member of Parliament; nonetheless, I was watching with 
interest. Those members not there at that time might be interested to know that the Surrogacy Bill 2008 was 
essentially the same as the Surrogacy Bill 2007. That bill lapsed when Parliament prorogued on 7 August 2008 
because a super-early election was called. The legislation fell away because the Legislative Assembly was unable 
to consider the message that had come from this place transmitting the bill with amendments and seeking 
concurrence with them. That was the genesis of the bill that Hon Dr Kim Hames then introduced. It is because of 
that bill, which passed through both houses, that we have had surrogacy in Western Australia for the last 10 years. 
That was the originating piece of legislation. What did members say then in their contributions to the debate that 
is pertinent and relevant to the matters before us in this particular bill? Let me take members through a few examples. 
Where better to start than with the minister who introduced the bill, Hon Dr Kim Hames, the member for 
Dawesville at the time. On 2 December 2008 he gave a reasonably lengthy second reading speech to introduce the 
bill. Some of what he said is directly pertinent to the matters before us. I quote from Hansard of 2 December 2008. 
At one stage the minister said — 

The use of assisted reproductive technology has increased options for conception in connection with 
surrogacy, and allows the creation of embryos that are genetically related to the arranged parents. The 
regulation of surrogacy presents challenges because of the need to balance the possibly conflicting 
interests of the parties who may be involved in a surrogacy arrangement. These interests include the 
child’s right to be protected and to know about the circumstances of its birth, the arranged parents’ interest 
in being able to have a child and to be recognised by law as parents of that child, and the birth mother’s 
right to be protected from exploitation. 

That paragraph alone from Hon Dr Kim Hames is incredibly well phrased and put together because it sets out 
a number of the competing interests at play even in the matter before us at the moment. It looks at the child’s 
rights. Notice that language used by Hon Dr Kim Hames at the time: “the child’s right to be protected”. I trust that 
members will agree with Dr Kim Hames and me that the child does have a right to be protected—number one—
and that the child has the right to know about the circumstances of their birth. Notice how he uses the word “right” 
there. “Right” is a word that I think is used frivolously half the time, but in this instance it is spot-on. Notice how 
he then changed the language when he then referred to “the arranged parents’ interest in being able to have 
a child”—not a right to have a child, but an interest in having a child. Another way in which that could be described 
is that we can all understand that there is a desire by an adult to be a parent, but it does not mean that there is 
a right—there is a difference between a desire and a right—whereas with the child it is not a case of having a desire 
to be protected or to know about the circumstances of their birth; it is a longstanding principle that a child has 
a right to be protected and to know about the circumstances of their birth. He then looked at the third type of 
interest, and said — 

… and the birth mother’s right to be protected from exploitation. 

Again, it is not a desire or an interest by the birth mother to be protected from exploitation. It is elevated to a right. 
What Hon Dr Kim Hames said at that time is that the three different types of individuals involved in surrogacy 
arrangements are the children, the arranged parents and the birth mother. They do not, and cannot, all have equal 
rights. The rights of some of those individuals trump the rights of the other individuals. The children have a right, 
and the birth mother has a right. However, the arranged parents do not have a right. They have a desire or an 
interest in the arrangement, but they do not have a right. No-one has the right to be a parent. That was a particularly 
helpful explanation from Hon Dr Kim Hames as the then Minister for Health on 2 December 2008 when he 
introduced the legislation that the government is now asking this house to amend. 

He went on to say — 

Under this bill the regulation of surrogacy is provided for by allowing access to IVF for a woman who 
has agreed to bear a child for a woman or couple who would be eligible for IVF. 

There was no suggestion at the time that single men could enter into a surrogacy arrangement. It was categorically 
the intention of the Parliament at the time that access to surrogacy would be for a woman or couple who would be 
eligible for IVF. He went on to say — 

… The bill amends the Human Reproductive Technology Act to allow IVF procedures to be used in 
connection with surrogacy when the arranged parents, rather than the birth parents, meet the existing 
eligibility requirements for IVF. This represents a limited expansion of IVF to allow a woman who is not 
able to conceive or carry a child herself due to medical reasons to arrange for another woman to become 
pregnant and to carry a child her behalf. 
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The policy that was agreed to by the Parliament at that time was clear. It was absolutely intended by the 
Parliament—it was not an accident—that access to surrogacy would be for a woman or couple who would be 
eligible for IVF. A woman or couple who would not be eligible for IVF would not get be able to get through that 
gateway. That was the policy put by the government in 2008 and agreed to by both houses of Parliament. The 
government is now asking the members of this house to agree to change that policy, with our blindfolds on and 
without having all the information. 

Hon Dr Kim Hames said also — 

Of course, it is not possible to provide for every eventuality in the complex circumstances of surrogacy, 
but the reality is that surrogacy is happening now in an unregulated way and children are caught up in the 
legal complexities. 

The bill provides a robust framework to balance and protect the interests of all parties on to surrogacy 
arrangements, especially the interests of any child born through such an arrangement. This is done by 
requiring that a careful preparation process be undertaken before a surrogacy arrangement is entered into, 
by providing for the court to consider applications for parentage orders that transfer the child’s legal 
parentage and by prohibiting commercial aspects of surrogacy arrangements. 

That was, in summary, without going through the entirety of Hon Dr Kim Hames’ speech, the policy of the bill at 
that time. The government is now asking the members of this house to move away from that policy, in 
circumstances that I describe as unfair, unjust and inappropriate. 

Hon Barbara Scott, my predecessor as member for South Metropolitan Region, also spoke on the  
Surrogacy Bill 2008. It remains my honour and privilege to be the member for South Metropolitan Region after 
such an esteemed member of Parliament. On 13 November 2008, Hon Barbara Scott said the following about 
this bill that was then before the Parliament — 

I urge members, even though they have had time to consider a bill similar to this before, to consider the 
children who are the result of these complex, intriguing and difficult arrangements. The best interests of 
the child must always remain the paramount consideration—that is, above and beyond the interests of the 
commissioning or the arranging parents, the surrogate mother, the siblings or anybody close to the situation. 

She went on to say — 

It is the paramount consideration. Above all other considerations, we must first consider the child. It is 
not merely a balancing of competing interests, such as a person’s desire to have a child, which is a huge 
natural desire, but, rather, it is the best interests of the child, and those interests must be the overriding 
consideration on which this whole process is assessed. 

I could not agree more. Hon Barbara Scott was absolutely spot on. The paramount consideration is the interests of 
the child. It has been suggested that there is a right to be a parent. Not only is that blatantly untrue, but also it is 
very dangerous to conflate an invented right with what is an actual and understandable desire. It remains the case 
that the best interests of the child should be the paramount consideration. Therefore, I agree entirely with those 
remarks by my predecessor on 13 November. 

Hon Barbara Scott also, helpfully, made reference to the United Nations’ Convention on the Rights of the Child. 
She said — 

At this point I refer back to the Convention on the Rights of the Child. Article 24 talks about the health 
of children and states — 

1 States Parties recognize the right of the child to the enjoyment of the highest attainable 
standard of health and to facilities for the treatment of illness and rehabilitation of 
health. States Parties shall strive to ensure that no child is deprived of his or her right 
of access to such health care services. 

2. States Parties shall pursue full implementation of this right and, in particular, shall take 
appropriate measures: 

(a)  to diminish infant and child mortality; … 

The Convention on the Rights of the Child requires that states must take on the responsibility of providing 
good health care for all babies. Assisted reproductive technology is having the reverse effect. A doubling 
of the infant mortality rate is hardly something of which we, as a proud and wealthy nation, would want 
to boast. This issue has implications for the surrogacy debate because surrogacy requires the use of 
assisted reproductive technologies. 

When Hon Barbara Scott issued that sage warning back on 12 November 2008, she was not alone. I refer members 
to some more recent research that was undertaken by a group of academics and published in December 2017. 
I encourage members, if they have the opportunity, to look at this study titled “Perinatal outcomes after natural 
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conception versus in vitro fertilization (IVF) in gestational surrogates: a model to evaluate IVF treatment versus 
maternal effects”. A number of researchers undertook the study and the lead researcher is Irene Woo, who is 
obviously a doctor. First, I will draw members’ attention to the objective of the study, which was — 

To study the perinatal outcomes between singleton live births achieved with the use of commissioned 
versus spontaneously conceived embryos carried by the same gestational surrogate. 

The results of this study by Woo and others, which was made available in December 2017, are then set out. It states — 
We identified 124 gestational surrogates who achieved a total of 494 pregnancies. Pregnancy outcomes 
for surrogate and spontaneous pregnancies were significantly different … with surrogate pregnancies 
more likely to result in twin pregnancies: … Miscarriage and ectopic rates were similar. Of these 
pregnancies, there were 352 singleton live births: 103 achieved from commissioned embryos and 
249 conceived spontaneously. Surrogate births had lower mean gestational age at delivery … higher rates 
of preterm birth … and higher rates of low birth weight … Neonates from surrogacy had birth weights 
that were, on average, 105 g lower. Surrogate births had significantly higher obstetrical complications, 
including gestational diabetes, hypertension, use of amniocentesis, placenta previa, antibiotic requirement 
during labor, and cesarean section. 

The conclusion of this study by Woo and others in December 2017 was — 
Neonates born from commissioned embryos and carried by gestational surrogates have increased adverse 
perinatal outcomes, including preterm birth, low birth weight, hypertension, maternal gestational 
diabetes, and placenta previa, compared with singletons conceived spontaneously and carried by the same 
woman. Our data suggest that assisted reproductive procedures may potentially affect embryo quality and 
that its negative impact can not be overcome even with a proven healthy uterine environment. 

It was not merely Hon Barbara Scott who expressed these concerns with her sage words in 2008. Those concerns 
have been found to be quite correct in light of those findings in the research by Woo and others in 2017. When it 
comes to the concerns outlined by Hon Barbara Scott on 13 November 2008, I will conclude on this point, when 
the honourable member said — 

The bill does not seriously consider the welfare of the child. 
She later said — 

We are not setting out to achieve what is in the best interests of the child; rather, we are setting out to 
achieve what is in the best interests of the prospective parents. 

She then said — 
Children are not possessions; they are not commodities that can be passed around. No-one can possess or 
own anybody else, whether it is a child, a husband or a wife. People may have a very close association; 
however, a child is a gift that a parent can treasure but cannot own. 

She concluded by saying — 
For once, we should respect the child more than the adult. For once, we should protect the weak from the 
desires of the strong, because we know that children do not have a strong voice in this community. For 
once, we should do the right thing, rather than give priority to the desires of people with a mindset that 
children are commodities that can be passed around. 

Those concerns were outlined when this legislation was first considered by Parliament. In 2008, Hon Barbara Scott 
was not the only member who had concerns about surrogacy and the surrogacy legislation. I draw members’ 
attention to the comments by the former member for Pilbara, Mr Tom Stephens, on Tuesday, 2 December 2008. 
I quote — 

In 1991 in-vitro fertilisation legislation was introduced by the Labor government and put into this house 
by the then Minister for Health, Keith Wilson. 

I should add for members who are not aware that Hon Barbara Scott was obviously a Liberal member of Parliament 
and I am now referring to the comments of a then Labor member of Parliament to show that these concerns crossed 
the political divide. Mr Stephens said — 

I had the opportunity of representing that minister in the upper house and supporting the passage of the 
IVF legislation that became the Human Reproductive Technology Act. 

That is the very act that we are being asked to amend here today. He continued — 
I remember giving assurances to the house at that time in response to the fears members had that the IVF 
legislation would simply become the basis upon which people would continue to press the envelope and 
push beyond the simple case of infertile couples wanting to explore the technology that was available to 
meet their needs through IVF legislation. I argued that we would not be opening up a slippery slope. 
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I argued that the legislation as it was delivered to the house would contain protections for the 
Western Australian community. The Human Reproductive Technology Act was passed with those 
assurances. As the years have gone by I have watched the assurances I gave on behalf of the minister and 
the government of the day count for absolutely nothing as pressure has mounted for cloning legislation 
and alterations to the Human Reproductive Technology Act. There is now pressure for further changes 
that will allow, once this bill passes the house, for surrogacy legislation to create opportunities for IVF to 
be utilised in surrogacy arrangements. 

My opposition to this legislation is based on a view about human reproduction. When creating human 
life, that human life’s rights are paramount. The needs and rights of parents should never be made 
paramount over the rights of that life that is created through human reproduction. I regret that the needs 
and rights of parents are the thrust of the amendments that come with this legislation. 

Again, those are very sage and wise words from Mr Stephens, who obviously had a lot of experience. I note that 
in his remarks he said that he was the person with the carriage of the bill in this place in 1991 when the human 
reductive technology legislation first came in and how the assurances he gave to members at the time about their 
concerns had been trampled upon since then. In his contribution on 2 December 2008, he then said — 

We know as young parents how much we are told about the bonding experience, how important it is for 
mothers to be with the young infant and how important it is for the life prospects of the young child. We 
know how important are the zero to three years period of an infant’s life. We know how likely people 
who experience trauma in those early years are to end up almost statistically consigned to the awful 
experience of failure, which is almost predetermined by the trauma or neglect that comes in that early 
period of life. However, surrogacy legislation builds into the earliest experience of an infant an inevitable 
trauma, which for some people happens when a parent dies or there is the unfortunate experience of 
adoption. That can be traumatic enough for some people, but to design, through the use of human 
reproductive technology, an experience of surrogacy is simply to place the needs or what are described 
as the rights of people to have children above the rights of a child and to embed them as being rights that 
are more important than the right of a child to be secure in the relationship with its biological mother and 
biological father. 

He goes on to say, further along — 

Members who have spoken with mothers who have relinquished their child for adoption would have 
heard them say that they are still traumatised by their experience, but it was necessary for them to do what 
they did. My experience is that the children who have been put up for adoption carry a sense of grief. 
I have seen adopted people who, later in life, continue to bear the scar of their adoption experience. 
Adoption is understood to be a useful part of the social and legal fabric that meets the needs of the child. 
Surrogacy embarks upon responding to what are considered to be the rights of couples, a new category 
of people. That is not in the best interests of the community. 

They are not my words; they are the concerns expressed by the then member for Pilbara, Mr Tom Stephens, on 
2 December 2008—a then Labor member of Parliament. In my view, albeit that they were articulated in the other place, 
his views bear a strong resemblance to the concerns articulated by my predecessor in this place, Hon Barbara Scott. 

Another member who had concerns, also on 2 December 2008, was Mr Vince Catania. He said — 

My reservations relate to a surrogate pregnancy that might not go right. If it does not go right, it has an 
emotional effect on the surrogate mother and all the parties who are participating in it. Down the track, 
the emotional state of the child is at stake. The bill raises too many questions for me to support it. 

He goes on to say later, in conclusion — 

I believe that this bill has too many emotional traps, for all parties concerned, and that is why I will be 
opposing it. 

Of course, that member was quite right. It has always struck me that there must be something inherently wrong 
with our surrogacy laws in Western Australia if there is no mechanism to enforce an agreement. If the process is 
that there is going to be an arrangement or contract between the arranging parents and the gestational mother, how 
is that contract enforced? In Western Australia it is the case—and, I might add, rightly so—that if the gestational 
mother at the eleventh hour says, “Sorry, I’m not giving this child over to you”—that is, the arranging parents—
she does not have to. I think that is right. Imagine if we were to enforce the contract; we would effectively be 
ripping the child away from the gestational mother. That does not happen in Western Australia. But does that not 
tell us that something is wrong with this whole regime? If the arranging parents cannot even enforce the very 
agreement they have entered into, something must be inherently wrong. It is a fundamentally flawed contract from 
the very beginning, when it becomes unenforceable. Why do we set people up—effectively what Mr Catania asked 
on 2 December 2008—for all these emotional traps? We set the gestational mother and the arranging parents up 
for this trap and, as Mr Stephens said back then, we are guaranteeing some trauma for the surrogate child. 
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I could spend much more time looking at the concerns of members from 2008 about the matters before us, but 
I will conclude with a contribution from one final member—the member for Girrawheen, Margaret Quirk, who, 
of course, is still the member for Girrawheen. She said on 2 December 2008 — 

I know that there is extraordinary heartbreak attendant upon people not being able to have children when 
they want to do so, and I do not in any way seek to diminish or undervalue the yearning of those people 
who want to have children. However, the capacity to shop around and effectively involve five people in 
the creation of a life is way too broad for my inclination. 

She concludes later by saying — 

I do not believe that I can support this legislation in its entirety. 

I thank my party for allowing a conscience vote on this issue, and I will raise particular issues during 
consideration in detail. 

Those were the concerns outlined by members back in 2008. There are similarities and threads of consistency even 
between the concerned members and the responsible minister at the time, Hon Kim Hames, and they are that the 
children have the paramount right, and others who are involved—other than the gestational mother, who herself has 
a range of rights—such as the arranging parents, have an interest; a desire. At the end of the day, that is really the 
decision that members are going to have to make when it comes down to this conscience vote: do they elevate the 
understandable desire of an adult person—in this case, a single male—to be a parent above the rights of the child and 
the gestational mother? That is the decision that has to be made by members, and that was clearly articulated as 
far back as 2008, when the originating legislation, the Surrogacy Bill 2008, came before the houses of Parliament. 

Members will recall that I said earlier that when that legislation came before the house, it was very, very 
similar—essentially the same—as the Surrogacy Bill 2007, the one from the previous year. That bill was 
considered by the Standing Committee on Legislation. We often talk about the importance of committees, and 
I certainly am one of those who have said plenty about the importance of committees over the last 10 years. That 
legislation went before the Standing Committee on Legislation and I wonder: to what extent do we really value 
the work of committees in this place? That committee would have spent an inordinate amount of time in preparing 
its twelfth report, “Standing Committee on Legislation in relation to the Surrogacy Bill 2007”, which was 
presented by Hon Graham Giffard, MLC, the then Chair of the Standing Committee on Legislation. That was in 
the thirty-seventh Parliament and we are obviously in the fortieth Parliament. But to what extent do we really value 
the work of these committees—the research officers involved and the members of Parliament who invest their 
time? a considerable amount of taxpayers’ money goes into the work of these committees. When a committee of 
the Parliament—in this case, the Standing Committee on Legislation—makes a report, do we just shelve it and 
then never look at it ever again; or, when it comes to a debate like this, do we dust it off and say, “Well, what did 
they have to say? Rather than reinvent the wheel, have they said important things there that we need to take into 
account, or is it the case that this bill needs to go to a committee?” If a bill has already been to a committee in 
a previous Parliament to look at these issues, is it indeed necessary? Those are the types of questions that members 
quite rightly should be asking, particularly those who value the work of our committees. The members of this 
particular committee at the time of the inquiry were Hon Graham Giffard, MLC, chair; Hon Giz Watson, MLC, 
deputy chair; Hon Ken Baston, and I am grateful to have him in the house this afternoon; the now Leader of the 
Opposition, my good friend Hon Peter Collier, MLC; and Hon Dr Sally Talbot, MLC, who nowadays is the 
Chair of the Standing Committee on Legislation. Interestingly, there was one participating member in accordance 
with standing order 326 and that was Hon Kate Doust, your good self, Madam President. All those members, some 
of whom are still members of this place, participated in this inquiry that resulted in the twelfth report of the 
Standing Committee on Legislation in relation to the Surrogacy Bill 2007. My questions for the government and 
for members are: What aspects of that inquiry by the committee are relevant to the matters before the house today? 
Are we going to waste the good work that was done by that committee or are we going to contemplate some of the 
things that it said in the report as they pertain to the matters that we are considering? At some later stage, I will, as 
is needed on the various clauses and issues before the house, refer to this report. 

In the interim, I ask members and, in particular, government members and the parliamentary secretary, who have 
gone out of their way to keep information secret in this debate, with all sincerity can they please, for goodness sake, 
go back and have a look at this work that was done by the legislation committee and determine in their own mind to 
what extent do any of the 12 recommendations made by that committee relate to the bill now before the house. Do 
we need to take those matters into account? Are there lessons to be learnt from the twelfth report of this committee 
of the thirty-seventh Parliament? It will do no good, and it will not ensure the efficient passage of this legislation, if, 
after the second reading debate—in the event that the bill passes that stage—we go into the Committee of the Whole 
House and we get bogged down because the parliamentary secretary and the government are ill-prepared. I am 
setting out all these matters now so there can be no surprises later. Indeed, that is the very reason, when I started 
my contribution on Thursday last week, I gave an overview of the various topics that I want to cover—so there 
can be no surprises for the government. Unlike the government, I am not interested in an ambush on this legislation; 
I am interested in having a genuine debate with all the information before us. That is why I have shown all my 
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cards at the very outset, including, I might add, putting on the supplementary notice paper some amendments that 
I think should be considered. I want people to have ample time to consider these things, especially as it is 
a conscience vote. I am doing the exact opposite of the government, which wants to keep information secret. 
I think it will be useful for us to refer in this debate to the work that was undertaken by the Standing Committee 
on Legislation in its twelfth report and, in particular, the 12 committee recommendations to assess whether they 
were all implemented at the time or whether any of them have particular pertinence to the 18 clauses now before 
the house. The million dollar question is: how many of those recommendations were contemplated in the current 
review by Associate Professor Sonia Allan? Members, we will never know; as long as the government keeps that 
report behind locked doors, we will not know to what extent the approximately $200 000 of taxpayer money has 
addressed those matters that were considered in the thirty-seventh Parliament. We simply will not know that. 
Obviously, the surrogacy regime in Western Australia has been in place for 10 years now. It has been in place 
since 2009. The bill that passed through Parliament in late 2008 was made law in 2009, so we have 10 years of 
lived experience in Western Australia that can inform this debate. What has happened over the last 10 years with 
the surrogacy regime that we are being asked to meddle with at the moment? I do not know how many other 
members took up the opportunity for a briefing on this bill, but on 10 September last year, the shadow Minister 
for Health, the member for Churchlands, Sean L’Estrange, MLA, and I attended a briefing conducted by the 
minister’s office, departmental officials and the like. At that briefing on 10 September last year, we were told that 
35 applications had been made to the Western Australian Reproductive Technology Council, of which one was 
rejected and of which 10 had resulted in live births. We were told at this briefing that those 10 live births occurred 
up to 2015. A number of things arise from that, not the least of which is the interesting fact that one of the 
applications was rejected. Under what circumstances would an application be rejected? No doubt the parliamentary 
secretary will be able to inform us of those things in the fullness of time, unless that is yet another thing the 
government intends to keep secret. I was particularly interested by that information at the briefing on 10 September 
last year when the government’s briefers told us about those 10 live births. I was very interested in that information 
by the government at the time because, perhaps unbeknownst to the very people providing the briefing, I had 
already asked questions along this line on a previous occasion. Indeed, I draw to members’ attention a question on 
notice that I lodged on 18 August 2016. I did something that might be of interest to some current government 
backbenchers—as a then government backbencher, I lodged questions on notice. On this occasion, I asked the 
question of the then Minister for Planning, who was representing the Minister for Health. Because it was a question 
on notice, obviously there was a time period for the government to respond. The answer came back on 
15 September 2016. For the benefit of Hansard, I am referring to question on notice 4297. The first part of my 
question states — 

Is a licensee who provides an artificial fertilisation procedure in connection with a surrogacy arrangement 
required to include in their annual report the requirements set out in Surrogacy Directions 2009? 

The answer was — 
A licensee who provides an artificial fertilisation procedure in connection with a surrogacy arrangement 
is required to annually report the items in Schedule 1 of the Surrogacy Directions 2009 to the 
Chief Executive Officer of the Department of Health. 

The second part of my question was — 
I refer to Schedule 1 of the Surrogacy Directions 2009 and I ask, in the period from 1 July 2009 to 
30 June 2015, what were the total numbers of each of the following: 
(a) clients who commenced treatment with the intention of becoming arranged parents in 

a surrogacy arrangement; 
The answer was — 

In order to protect patient confidentiality and decrease the potential for identification of individuals, 
figures less than five have been suppressed, in accordance with “Guidelines for the Disclosure of 
Secondary Use of Health Information for Statistical Reporting, Research and Analysis 2015” … 

That part of the question continues — 
(b) arranged parents who sought approval from the Reproductive Technology Council for 

a surrogacy arrangement; 
The answer was that there had been 48. Remember, I was told at the briefing last year by the McGowan government 
briefers that 35 applications had been made to the Reproductive Technology Council. When I asked the question in 
2016, the answer was that 48 arranged parents had sought approval from the Reproductive Technology Council for 
a surrogacy arrangement. Part of the answer to that may be, because it refers to arranged parents—plural—and they 
were all couples, that it might mean that 24 applications were made at that time, and perhaps there were 35 overall. 
That is something that perhaps the parliamentary secretary can clarify. When we are making deliberations on this 
matter, we want to have not only all the information before the house, but also accurate information. 
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Part (c) of the question asked for the number of surrogacy arrangements approved by the Reproductive Technology 
Council. The answer was 23. It is very interesting that 23 arrangements were approved, yet we were told at the 
briefing that, up to 2015, 35 applications had been made to the Reproductive Technology Council, of which one 
was rejected. That would imply that 34 had been approved, yet the answer in Parliament was 23. The 
parliamentary secretary will need to advise whether the answer was 23 or 35. Part (d) of the question was — 

surrogacy arrangements involving treatment using egg or sperm provided by a donor; 
The answer was “See answer to (a)”, which was basically that we are not going to be told anything. 
Part (f) of the question states — 

surrogacy arrangements where a party has withdrawn from a surrogacy arrangement; 
Again, the answer was “See answer to (a)”; we are not being told anything. Part (g) and (h) of the answer is that 
there were 10 pregnancies in connection with surrogacy arrangements, with five live births. 
It is interesting that the debate had not even commenced at that point. This briefing was held on 10 September last 
year. At the briefing, I was told by the government that there had been 10 live births, but the information given to 
me in Parliament in an answer to question — 
[Quorum formed.] 
Hon NICK GOIRAN: Now that more government members have arrived, I wonder whether the Sonia Allan 
review has arrived with them as well. Maybe they were busy trying to unlock — 
Hon Alannah MacTiernan: We note your side aren’t really engaged. 
Hon NICK GOIRAN: We do not have the report, minister. The government has it under lock and key. Maybe 
the minister can have a chat to her friend one chair to her right, and say, “Unlock the cabinet.” 
The PRESIDENT: Member, you were doing so well, and I think that little wake-up call has just sent you back to 
remind people of what you are saying. I encourage you to proceed. 
Hon NICK GOIRAN: I was saying that I was told at a briefing on 10 September 2018 that 35 applications had 
been made to the Reproductive Technology Council, one had been rejected, and that this had resulted in 10 live 
births. However, the answers that have been provided on the parliamentary record indicate that there were five live 
births in connection with surrogacy arrangements. What is it—five or 10? I do not want to reach a later stage of 
debate on this bill and hear the parliamentary secretary saying that she does not know the answer to that question. 
I am giving her a massive amount of notice now to ensure that she knows how many live births have ensued from 
surrogacy arrangements since this regime started 10 years ago. Is it five or is it 10? We want accurate information. 
We do not want trickery. We are sick of all that. It has been going on for the last couple of years of this government. 
We just want a transparent answer. It will not be good enough to simply say that the answer is 10, because that is 
what I was told at the briefing. I want an explanation of the basis on which the parliamentary secretary says that 
the figure is what she now says it is. The parliamentary record says five; the government briefers say that it is 10. 
It cannot be both, and an explanation must be provided to the house. It may be that the answer to the question 
I asked on 18 August 2016 referred only to the period up until 30 June 2015. Maybe the information given at the 
briefing referred to the period up until 31 December 2015. It may be that another six months has been added there; 
that could be a possible explanation. It would still be very curious if that is the explanation, because I find it very 
hard to believe that there would have been an extra five live births in a six-month period, considering there had 
been only five in the whole previous history of the regime. We will leave that to the parliamentary secretary to 
uncover and inform us. We need to know what the demand is for surrogacy in Western Australia. It is at the heart 
of the question that members need an answer for. 
One way in which members can ascertain some of this information about what has happened in the past 10 years since 
this regime was put in place is by familiarising themselves with the annual reports of the Reproductive Technology 
Council, because that council provides some of the information that is pertinent to the debate at the moment, 
particularly on the demand for and use of the current regime. The functions of the Reproductive Technology 
Council are set out in section 14 of the Human Reproductive Technology Act 1991. This is one of the sections that 
the government wants the house to amend. I draw the attention of members specifically to clause 7 of the bill 
before the house, which seeks to amend section 14 of the Human Reproductive Technology Act 1991. What is this 
famous section 14 that the government seeks to amend? One of the things this section does is to set out the functions 
of the council. Section 14(1) reads — 

Subject to section 13(2), the functions of the Council are — 
(a) to advise the Minister — 

(i) on reproductive technology and any matter that is connected with, or incidental to, 
reproductive technology; and 

(ii) generally, as to the administration and enforcement of this Act; 
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That is section 14 of the act as it currently stands. That is the section that the government wants us to amend 
when we consider clause 7 of the bill now before the house. Of course, after the last bill passed, that is not the 
only document that informs us about the types of records that need to be kept about surrogacy arrangements in 
Western Australia. If members familiarise themselves with the directions provided for under the 
Human Reproductive Technology Act 1991, they will note that the directions have 10 parts and five schedules. 
The second part of the directions deal with records and reporting. The directions were given by the 
Commissioner of Health, on the advice of the WA Reproductive Technology Council, to set the standards of practice 
under the Human Reproductive Technology Act 1991. Turning to part 2 of the directions, “Records and reporting”, 
we see a range of things covered in those directions. These directions are current as at 30 November 2004. The 
directions are listed as — 

*2.1 Records to be kept by licensees 
*2.2 Period records to be retained 
*2.3 Communication of information with a referring doctor 
*2.4 Informing doctor of confidentiality provisions 
*2.5 Reporting to a storage licensee who provides donated reproductive material 
*2.6 Reporting to the Commissioner of Health on each artificial fertilisation procedure 

2.7 Manner of transfer of information for the registers 
*2.8 Exempt practitioners may provide hard copies 

2.9 Timing of transfer of information for the registers 
*2.10 Restriction on provision of donate semen to medical practitioners 
*2.11 Restriction on provision of reproductive material to practice licensees, storage licensees or 

exempt practitioners 
*2.12 Transfer of responsibility to report to the Commissioner of Health 
*2.13 Exceptions to the requirement to report donor identity 
*2.14 Reasons for non-inclusion of donor identity 

Direction 2.15 is headed “Reporting on excess ART embryos donated for research”. Direction 2.16 is headed 
“Copies of the reports to NHMRC”—I imagine that is the national health council—“Licensing Committee to be 
provided to Council”. Direction 2.17 is headed “Timing of transfer of information to the Register”. Direction 2.18, 
“Annual reporting”, states — 

The licensee must submit an annual report, including the information set out in Table 3 to the 
Commissioner of Health by 31 July each year relating to the previous financial year for each category of 
licence held. 

Table 3 then sets out the different categories and the information to be provided. For example, for an exempt 
practitioner, the information to be provided is — 

Information about intra-uterine insemination procedures carried out (including Nil return) in accordance 
with Part 1 Schedule 3 

Even the nil returns need to be provided to the Department of Health with respect to this regime. The information 
that needs to be provided for practice licensees is — 

• Information in accordance with Part 2 Schedule 3 
• Information about counselling provided in accordance with Part 5 Schedule 3 

Therefore, members are then required to turn to schedule 3, which is contained in part 2 and also in part 5, which 
sets out the annual reporting regime for exempt practitioners and practice licensees. If members want to look at 
that, I encourage them to pick up a copy of the Government Gazette dated 30 November 2004 and, in particular, 
those sections that are set out at pages 5466 and 5467. That would be worthwhile. They set out the type of forms 
and the like that are required to provide information to the government. 
We also have the Surrogacy Directions 2009, which I understand were proclaimed on 27 February 2009. They set 
out a range of things. I will not have time to go through them in detail this afternoon but I particularly want to look 
at direction 15 of the Surrogacy Directions 2009. Direction 15 sets out the annual reporting requirements. 
Specifically, it states — 

A licensee who provides an artificial fertilisation procedure in connection with a surrogacy arrangement 
is to include in the annual report required under the HRT Directions direction 2.18 — 

That is the one I referred to earlier — 
the information set out in Schedule 1 of these directions. 
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Then in schedule 1, it sets out the annual reporting requirements — 

1. Unit ID. 

2. Number of clients who commenced treatment with the intention of becoming arranged parents 
in a surrogacy arrangement. 

3. Number of arranged parents who sought Council approval for a surrogacy arrangement. 

4. Number of surrogacy arrangements approved by the Council. 

5. Number of surrogacy arrangements involving treatment using egg or sperm provided by a donor. 

6. Number of surrogacy arrangements involving treatment using embryos created from egg and 
sperm provided by donors. 

7. Number of surrogacy arrangements where a party has withdrawn from a surrogacy arrangement 
and the reason for that withdrawal. 

8. Number of pregnancies in connection with surrogacy arrangements. 

9. Number of live births in connection with surrogacy arrangements. 

They are the annual reporting requirements that these organisations have to provide to the government. Clearly, 
the government has this information. It is not unreasonable for members to be asking what demand it has had for 
the current regime. For example, if no applications have been made by single women during the 10 years of this 
scheme, how is there a case to say that it is a matter of discrimination that single men need to be added? In addition, 
I note that section 5(6) of the Human Reproductive Technology Act 1991 states — 

Report on the use of human reproductive technology in the State during the preceding financial year shall 
be furnished annually by the Council to the CEO who shall thereafter submit the annual report required 
by clause 11 of the Schedule to the Minister who shall, within 14 sitting days after the submission of that 
report, cause copies of it to be laid before each House of Parliament. 

Within 14 days of the submission of that report, the minister is to ensure that copies are laid before each house of 
Parliament. That is pursuant to section 5 of the Human Reproductive Technology Act 1991. 

Clause 11, “Annual report on reproductive technology”, of the schedule in the Human Reproductive Technology 
Act 1991 states — 

(1) The report to be furnished by the Council to the CEO on the use of reproductive technology in the 
State and the operations of the Council in the preceding year ending 30 June shall be so furnished by 
such date as, in the opinion of the CEO, will enable the CEO to submit an annual report to the Minister 
not later than 30 September in each year. 

(2) The report to be furnished by the Council to the CEO, and the annual report to be submitted to the 
Minister, under subclause (1) — 

(a) shall set out — 

(i) any significant developments in the use of, or in the procedures or techniques used in, 
reproductive technology during the year, whether in the State or elsewhere; and 

(ii) details of research specifically approved by, or being conducted with the prior approval of, 
the Council during that year; and 

(iii) in statistical terms, the activities of persons licensed under this Act and carried on during 
that year; and 

(iv) any discernible social trends that became apparent during that year and are, or may be, 
attributable to the use of reproductive technology; 

and 

(b) shall contain particulars of — 

(i) any contravention of this Act, or of any terms, condition or direction relating to a licence or 
exemption; and 

(ii) any other matter within the responsibilities of the Council or the CEO, that is, in the opinion 
of the Council or of the CEO, of significance to the public interest; and 

(c) shall, if that is practicable, be combined with any annual report that may be required to be 
submitted in relation to this Act under Part 5 of the Financial Management Act 2006. 
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That sets out very clearly the reporting framework that exists in our state when it comes to surrogacy. There is no 
question that that is the framework, but has the framework been implemented? Has the framework been adhered 
to since the legislation first came into effect 10 years ago? It is all very well for us to make laws and require 
governments of various persuasions to report and provide information, but if those things are not being done, it 
makes the very words in the legislation before us utterly meaningless and pointless. It is very important that we 
consider whether the Reproductive Technology Council is providing information to us on an annual basis about 
surrogacy in our state. If it is not doing it at the moment, what confidence can we have to say that that will be the 
case as the government requires us now to extend the categories of individuals who might access a surrogacy 
arrangement? I now go to the very first of those annual reports by the Reproductive Technology Council in the 
first year that the regime was in place. Since the government wants to hide this information in the Sonia Allan 
review from us, we have no option but to go to the source documents ourselves, and one of them is the 
Reproductive Technology Council annual report for 1 July 2009 to 30 June 2010. I encourage members to get 
a copy of it. It appears that the chair of the council signed off on the report on 9 September 2010, and he had this 
to say — 

Following the passage of the Surrogacy Act 2008, Council has continued to liaise with the 
Reproductive Technology Unit on a range of issues to support the implementation of surrogacy 
legislation. During 2009–2010 this included the development of application forms to be submitted to 
Council by participants seeking a surrogacy arrangement. 

In this annual report for 2009–10, after the chair’s introductory remarks, in the executive summary this was said — 

While no applications for surrogacy arrangements were considered by Council during 2009–2010, it is 
anticipated that the information provided during this period will lead to a number of applications being 
submitted to Council for consideration in the 2010–2011 financial year. 

Basically, in the first financial year of the operation of the new scheme, no applications were made, according to 
the report provided by the Reproductive Technology Council, so, understandably, when it came to those various 
sub-criteria of reporting, the council was not in a position to set them out in a tabled format or some other form, 
because no applications had been made so there was no need to elaborate or, might I even say, itemise that 
information, as the figure was simply zero. In the 2010–11 annual report from the Western Australian 
Reproductive Technology Council, in signing off on that report on 9 September 2011, the chair—the same chair 
was in place as in the previous financial year—on this occasion says — 

This year Council has focused on the assessment of surrogacy applications and the development of 
guidelines and standards for counselling surrogacy participants. This year, Council approved the first 
surrogacy application under the Surrogacy Act 2008. 

The first time that a surrogacy application was approved by the Reproductive Technology Council in 
Western Australia was in the financial year 2010–11; that was the first time an application was approved. I would 
not want members to hear that and assume that that meant that only one application was approved in that financial 
year; that is not what the Reproductive Technology Council is saying. It is saying that that was the first time an 
application was approved, but it was not the total number of applications that were approved under the surrogacy 
arrangements in Western Australia. I encourage members to look at page 13 of the Reproductive Technology 
Council’s annual report, where it helpfully sets out a table. Table 3 sets out surrogacy arrangements. What is 
particularly pertinent about that is that I wish that the Reproductive Technology Council had persevered with that 
reporting style. It is clear and unambiguous, and it provides the information required by the law of 
Western Australia. The council did that in 2010–11. Specifically, at page 13 of that report it says — 

Council approved the first surrogacy application this year and has approved a total of seven applications. 
The annual reporting requirements are shown in Table 3. 

For members who have page 13 readily at their disposal, immediately underneath that they will see that table 3 
lists all the different reporting requirements and the number of applications and the like related to each of the 
requirements. For example, the very first one listed is about those who commence treatment intending to become 
an arranged parent in a surrogacy arrangement, and the answer was seven. For council approvals sought for 
surrogacy arrangement, the answer was seven. For surrogacy arrangements approved by the council, the answer 
was again seven. For surrogacy arrangements involving donor gametes, the answer was one. For surrogacy 
arrangements using embryos created from sperm and oocyte provided by a donor, the answer was zero. For 
withdrawal from surrogacy arrangements and the reason, the answer was zero. For pregnancies in connection with 
surrogacy arrangements, the answer was two. For live births in connection with surrogacy arrangements, the 
answer was zero. That was not the very first year of the scheme; it was the second year, but it was the first year in 
which an application was approved. We know that seven applications were approved and they resulted in 
two pregnancies in connection with surrogacy arrangements, but they did not result in any live birth births, because 
the answer there was zero. 
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We then turn to the following year’s annual report of the Western Australian Reproductive Technology Council. 
That annual report is from 1 July 2011 through to 30 June 2012. I note that the chair who signed off on the report, 
not on a precise date but just generally in September 2012, was the same chair who had signed off on the previous 
two annual reports. The chair says this — 

Council members reviewed a range of applications for approval under the HRT Act and the 
Surrogacy Act 2008 … One birth was reported under the Surrogacy Act 2008. 

We can see that in the first year of the operation of the scheme there was nothing to report; no applications were 
made. In the second year seven applications were made, of which seven were approved, and there were 
two pregnancies as a result of those seven applications, but no live births. It was also the first year in which an 
application was approved. In the third year of operations in 2011–12, we had the first birth reported under the 
Surrogacy Act 2008. Later in the report for that year, the council says this about surrogacy applications — 

The Surrogacy Act sets out the requirements for a surrogacy arrangement and prescribes the processes. 
The Surrogacy Regulations 2009 outline the requirements for an application, including medical 
assessments, psychological assessment and legal advice for surrogacy participants. Council received and 
approved a total of six applications for this year. 

In the first year there were no applications, in the second year there were seven applications and in the third year 
there were six applications. In both the second and third years all the applications were approved. Those who 
are keeping a running tally will note that so far 13 applications have been received and approved by the 
Reproductive Technology Council, and we know that there have been at least two pregnancies as a result and 
one live birth. The disappointing aspect of this particular report is that unlike the previous year in which the 
Western Australian Reproductive Technology Council had very correctly, I believe, in accordance with the state 
of the law, set out in an itemised fashion in table 3 on page 13 all the data that had been required by Parliament 
and by the government by way of an act and directions and regulations, in the following year it does not provide 
that information. Despite the fact that the Parliament of Western Australia has approved a regime for reporting 
surrogacy and despite the fact that it was reported correctly in the second year of operation, by the third year it is 
no longer being reported correctly. Information has been hidden. Why have all the report requirements not been 
set out? That is very unsatisfactory and something that I would like the government to provide a response to. What 
confidence can we have in changing the regime that is before us in this bill if the current regime is not being 
reported on correctly? If information is not being provided to Parliament in the annual report, as set out in the 
directions and regulations in the act, will that change once we extend the categories to include single men and the 
like? That is something for the government to respond to in due course. I wonder whether the review by 
Associate Professor Sonia Allan has anything to say about this particular topic. In that review that has been kept 
secret and the government has had the draft report since September last year. Does that report and that review talk 
about this reporting issue? Is that information in there? We do not know. Again we are expected to make a decision 
while blindfolded. 

I turn to the annual report of the Western Australian Reproductive Technology Council for the following year, 
1 July 2012 to 30 June 2013. So far we know that since the regime has been rolled out in Western Australia—at 
least up until that point—13 applications had been made and approved that resulted in two pregnancies, and there 
had been at least one live birth. 

Page 1 of the executive summary to that report has the pertinent information that we need at our disposal with 
regard to surrogacy applications and the matters before us. It states, in part — 

Two of the three surrogacy applications reviewed by Council this year were approved. 

The member for Churchlands, the shadow Minister for Health, and I received a briefing from the government 
on 10 September 2018. At that stage it was clear that 35 applications had been made, of which one was rejected. 
It must mean that the one that was rejected was the one referred to in the Western Australian Reproductive 
Technology Council’s 1 July 2012 to 30 June 2013 annual report. If that is not the case and the government is 
saying a different one was rejected, I invite the government to correct the record on that. But again, it is difficult 
to operate in these circumstances because information is being kept from us. As best as I can piece it together, 
it appears that that one rejection the government told us about in that briefing last year must be this one that is 
implied in the annual report for 2012–13. During the second year of operation there had been seven applications, 
in the third year there had been six applications, and in the fourth year there had been three applications but 
only two had been approved. In other words, 15 out of 16 applications had been approved by the end of the 
fourth year. 

I turn to the fifth year of the operation of the scheme in Western Australia. I note that page 14 of the 2013–14 
annual report states, in part — 

Council received and approved four surrogacy applications this year. 
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Again, that is the only information that the council provided. That is despite the fact that the surrogacy directions 
set out all of the different reporting requirements. Why is this information being hidden from the Parliament and 
the public? At this stage we are into the fifth year. In accordance with my calculations, in the first year there were 
zero applications; in the second year there were seven; in the third year there were six; in the fourth year there 
were three, although only two were approved; and now, in the fifth year, four surrogacy applications were received 
and approved by the Reproductive Technology Council. The council received 20 applications in the first five years 
of operation, 19 of which were approved. That is in accordance with the information on the public record provided 
by the Western Australian Reproductive Technology Council. 

Moving to the sixth year of operation of the regime, we know we can use this information to assess: what has been 
the demand for surrogacy in our state? In the following year, in the 2014–15 annual report, the Western Australian 
Reproductive Technology Council tells us in its executive summary — 

A total of three surrogacy applications were received and approved this year. 

In the first year there were none; in the second year there were seven; in the third year there were six; in the fourth 
year there were three, of which two were approved; in the fifth year there were four; and in the sixth year a further 
three applications were received and approved. 

Later on in the 2014–15 annual report of the Western Australian Reproductive Technology Council, under the 
heading “Surrogacy applications”, it starts out with the usual couple of sentences that were used in most of the 
other years—it obviously uses a template of some sort—and then it states — 

Council received the first surrogacy application in 2010 … 

Is that true? From earlier reports, we know that in the very first year of operation in 2010–11, it approved its first 
application. During 2009–10, no applications were made. The council says that the first application was received 
in 2010. It must have been, therefore, the second half of 2010. It could not have been in the first half of 2010 
because, as I say, in the 2009–10 annual report the Reproductive Technology Council tells us it received no 
applications. If the council says that the first application was received in 2010, it must have been in the second 
half of 2010 because we know that it approved its first application in 2010–11. It goes on to say at that point — 

… and in total has approved 23 of the 24 applications received to-date. For the years 2010 to 2015 
a cumulative total of 10 pregnancies and five births were reported. 

Now we are getting a little more information; information that was not there from the previous year. But at least 
we know at this point—in 2014–15—that the Reproductive Technology Council says it has approved 23 of 
24 applications. In the first year there were zero applications; in the second year there were seven; in the third year 
there were six, which takes us to 13; in the fourth year there were three, which takes us to 16; in the fifth year there 
were four, which takes us to 20; and in the sixth year there were three, which takes us to 23. But the council says 
it has received 24 applications. Something is not quite right there. It is clearly the case that if we use the information 
provided in each of the previous reports, the council has approved 22 of 23 applications, but page 13 of the 
council’s 2014–15 annual report says it approved 23 of 24 applications. I again ask the parliamentary secretary to 
clarify, in her reply to this debate, what the true answer is: how many applications have been received to date? As 
I say, the council says that 23 out of 24 applications were approved in 2014–15, but if we add up the figures from 
its previous annual reports, it is really 22 of 23. The reason I find that particularly interesting is that I had asked 
parliamentary questions about the number of applications. We want the information that is provided to Parliament 
to be accurate and consistent with that provided to the Parliament by virtue of the annual reports. I note that the 
answer to the question that I asked on 18 August 2016 states that the number of surrogacy arrangements approved 
by the Reproductive Technology Council was 23. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 459.] 

QUESTIONS WITHOUT NOTICE 

WESTERN ROCK LOBSTER FISHERY 

63. Hon PETER COLLIER to the Leader of the House representing the Premier: 
Has any minister declared a conflict of interest or a perceived conflict of industry in the western rock lobster 
industry? 

Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. 

It is unclear as to what the member means by a “perceived conflict of industry”. If the member could clarify the 
meaning of the question, I will attempt to answer it. I think there must have been a typo in the member’s question—
I assume. 
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BRADLEY ROBERT EDWARDS — MINISTER’S COMMENTS 
64. Hon PETER COLLIER to the minister representing the Minister for Corrective Services: 
I refer to comments made yesterday by the Minister for Corrective Services about Bradley Robert Edwards, and 
I quote, “At this stage they believe it was an attack by another prisoner, it occurred in the shower and it occurred 
about 20 minutes after the prisoners were unlocked”, and to the minister’s subsequent retraction of the statement. 
(1) Did the minister receive advice from the Department of Corrective Services prior to making these 

comments? If yes, who provided this advice, and at what time, and will the minister table the advice; and, 
if not, why not? 

(2) If not, on what basis did the minister make these comments? 
Hon STEPHEN DAWSON replied: 
I thank the Leader of the Opposition for some notice of the question. 
(1) Yes. Advice was provided by the Commissioner of Corrective Services by a telephone call on 

18 February 2019 between approximately 11.21 am and 11.24 am. The following supplementary 
information is the basis of this advice — 

• During the course of that telephone call, the Minister was advised that: 
• Mr Edwards was found on the floor of the shower block at approximately 7.55 am, 20 minutes 

after the prisoners in the secure unit were released from their cells; 
• A pencil was found nearby to Mr Edwards with what appeared to be blood on the sharpened end; 
• Mr Edwards had blood coming from his ear and immediate medical attention was sought; 
• Mr Edwards refused to say how he acquired his injury; 
• It appeared to prison staff that Mr Edwards may have been assaulted but this has not been 

confirmed and enquiries are ongoing to establish what took place; 
• The matter was referred to the WA Police for their investigation and determination as to how 

Mr Edwards acquired his injury. 
(2) Not applicable. 

MULTIPLE MURDERERS — PAROLE 
65. Hon MICHAEL MISCHIN to the Leader of the House representing the Attorney General: 
I refer to the Attorney General’s answers to my question without notice 24 of 13 February 2019. 
(1) In part (5) of the Attorney General’s answer to my question about whether he had received submissions 

to extend the operation of the Sentence Administration Amendment (Multiple Murderers) Act 2018 to 
other murderers, in which he claims he has not received any “formal submissions of this nature”, what 
does he mean by “formal submissions”? 

(2) Has the Attorney General received any submissions, formal, informal or otherwise, to extend the 
operation of the act to other murderers; and, if so, how many, when and from whom, and what has been 
his response? 

(3) Has the Attorney General considered the cases of multiple murderers Douglas John Edward Crabbe, 
David Masters and James Alexander Tilbury; and, if not, why not, and when will he do so? 

(4) Why has the Attorney General, in the interests of comforting secondary victims of their cases well before 
they are due for consideration, not directed the suspension of the parole of Crabbe, Masters and Tilbury? 

Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. 
(1)–(2) Although the Attorney General has not received any formal submissions or proposals seeking to expand the 

operation of the Sentence Administration Amendment (Multiple Murderers) Act 2018, he receives a volume 
of correspondence from victims of crime, including secondary and related victims. The Attorney General’s 
office responds to each letter received from a victim of crime and addresses in its responses the matters 
raised. To go through the office’s correspondence system to determine whether the Sentence Administration 
Amendment (Multiple Murderers) Act 2018 has been raised would be an unreasonable diversion of 
resources. A search of the office’s correspondence system for “parole” since the bill was introduced into 
Parliament revealed that one person wrote to the Attorney General on 21 October 2018 seeking to 
convince him that “all murderers should stay in jail for the rest of their natural lives”. 

(3)–(4) The Attorney General is currently considering the cases of Douglas John Edward Crabbe, David Masters 
and James Alexander Tilbury. 
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CHILD PROTECTION — CHILD SEXUAL ABUSE — ROEBOURNE 

66. Hon NICK GOIRAN to the Leader of the House representing the Minister for Child Protection: 

I refer to the answer to my question without notice 5 on 12 February 2019, in which the minister advised the house 
that in each instance in which a young person charged with or convicted of a sexual offence attends a public school, 
every case is monitored, assessed and managed by the Department of Communities. 

(1) As the school year is now underway, how many such cases is the department currently monitoring? 

(2) Does the department also monitor such cases in which the young person attends a private school? 

Hon SUE ELLERY replied: 

Madam President, I do have an answer, but I think it is better if I check one element of it, so I am going to do that. 
If I can get that done before the end of question time, I will give the honourable member the answer today; if not, 
I will give the answer to him tomorrow. 

STEP-UP, STEP-DOWN MENTAL HEALTH FACILITY — KARRATHA 

67. Hon JACQUI BOYDELL to the parliamentary secretary representing the Minister for Mental Health: 

I refer to a letter received by my office on 23 November 2018 from the Minister for Mental Health detailing support 
measures in place for community consultation for the proposed Karratha step-up, step-down mental health facility, 
citing that he recognised the importance of engaging with consumers, their families and carers, local residents, the 
broader community and local authorities. 

(1) Apart from the one meeting mentioned in the minister’s letter, how many times has either the minister 
and/or the member for Pilbara engaged with the Save Gregory Way group? 

(2) Would the minister please detail physical meetings and teleconferences and table any relevant 
correspondence resulting from these meetings? 

(3) If no to (1), would the minister please provide a justification for not engaging again with this group? 

Hon ALANNA CLOHESY replied: 

I thank the honourable member for some notice of the question. I am advised as follows. 

(1) The Minister for Mental Health has not had direct engagement with the Save Gregory Way group and is 
unaware of any direct contacts the member for Pilbara has had with the group. Although the Minister for 
Mental Health has not had direct engagement with the group, the Mental Health Commission is 
responsible for coordinating community engagement in association with the City of Karratha. 

(2) Nil. 

(3) Although the Minister for Mental Health has not had direct engagement, the Mental Health Commission 
engages regularly with members of the community in Karratha, including visiting Karratha. The Mental 
Health Commission held a teleconference with two representatives raising concerns about Gregory Way 
on 19 November 2018. 

CORRUPTION, CRIME AND MISCONDUCT AMENDMENT BILL 2017 

68. Hon MARTIN ALDRIDGE to the Leader of the House representing the Attorney General: 

I refer to the Corruption, Crime and Misconduct Amendment Bill 2017 and the reinsertion of the word 
“exclusively” in section 3(2) of the Corruption, Crime and Misconduct Act. 

(1) Since the 2014 reforms to the Corruption, Crime and Misconduct Act 2003, on how many occasions has 
the Corruption and Crime Commission received an allegation against a public officer but been prevented 
from commencing an investigation due to the removal of the word “exclusively” from section 3(2)? 

(2) When exercising the commission’s powers to enter and search a premises, with or without a warrant, where 
it is likely to encounter material subject to parliamentary privilege, what are the commission’s procedures 
or guidelines with respect to notification of persons and with respect to the conduct of the search? 

(3) When a claim of parliamentary privilege is made in the course of a lawful search undertaken by the 
commission, what procedures or guidelines are relevant in determining such a claim so as to avoid 
a contempt of Parliament? 

Hon SUE ELLERY replied: 

I thank the honourable member for some notice of the question. 

(1) Since the 2014 reforms to the Corruption, Crime and Misconduct Act 2003, the Corruption and Crime 
Commission has received allegations against public officers in one matter that it was prevented from 



 [COUNCIL — Tuesday, 19 February 2019] 453 

 

dealing with in accordance with the act due to the removal of the word “exclusively” from section 3(2). 
In that matter, without assessing the allegations received, the commission formed the preliminary view 
that they may have related to proceedings in Parliament, being subject matter to which parliamentary 
privilege attaches, and referred the matter to the Speaker of the Legislative Assembly. 

(2) When exercising the commission’s powers to enter and search a premises, with or without a warrant, 
where it is likely to encounter material subject to parliamentary privilege, the commission’s practice is to 
notify and consult with parliamentary staff before and during the search, as possible and appropriate. The 
commission concurs with the statement of the Standing Committee on Procedure and Privileges in its 
forty-eighth report, “Corruption, Crime and Misconduct Amendment Bill 2017”, that a memorandum of 
understanding between the Corruption and Crime Commission and the Parliament may go some way to 
addressing the issue of early notification by the CCC of investigations that may involve a claim of 
parliamentary privilege. 

(3) When a claim of parliamentary privilege is made in the course of a lawful search undertaken by the 
commission, the commission’s practice is to consult parliamentary staff to enable claims to be made and 
appropriately determined. 

PROHIBITION ON FISHING (GREENS POOL) ORDER 2018 

69. Hon RICK MAZZA to the minister representing the Minister for Fisheries: 

I refer to the Prohibition on Fishing (Greens Pool) Order 2018 published in the Government Gazette on 
13 November 2018 and tabled in the Legislative Council on 20 November 2018 under the Fish Resources 
Management Act 1994. 

(1) What consultation with stakeholder groups, such as Recfishwest, Tourism WA, and the Shire of Denmark, 
was undertaken before the decision to close Greens Pool from fishing was reached? 

(2) Has Tourism WA and the Shire of Denmark assessed how many visitors to Greens Pool undertake the 
activity of recreational fishing? 

(3) Considering recreational fishing is estimated to have an economic value of $569 million in 
Western Australia, has the minister assessed the financial impact of his decision? 

(4) Has the minister considered a seasonal ban at Greens Pool rather than a permanent ban? 

Hon ALANNAH MacTIERNAN replied: 

I thank the member for the question. The Minister for Fisheries has provided the following answer. 

(1) Consultation was undertaken with Recfishwest, the Western Australian Fishing Industry Council, the 
Shire of Denmark and the Department of Biodiversity, Conservation and Attractions. 

(2) This question should be directed to Tourism WA and the Shire of Denmark. 

(3) The decision to prohibit fishing at Greens Pool was made on a resource-sharing basis, noting this location 
is highly popular for swimmers and for other non-extractive activities. The economic value to the region 
as a consequence of visitors to Greens Pool is significant, plus there are alternative safe and accessible 
sites for recreational fishing in the vicinity. 

(4) Yes. 

MIGRATION 

70. Hon CHARLES SMITH to the Leader of the House representing the Premier: 

I refer to the December 2018 Council of Australian Governments meeting attended by the Premier and to the 
subsequent Treasurers’ meeting this month, which focused on population growth and planning. 

(1) Can the state government publicly confirm that it expects another 190 000 migrants to come to 
Western Australia over the next four years, as outlined in the 2018–19 budget, and that it committed to 
this large intake at the COAG meetings? 

(2) How does the state government intend to finance and build a Hobart-worth of new infrastructure in less 
than four years to accommodate all the new arrivals? 

(3) Given the weak labour market in WA, why did the state government not use the COAG meetings to call 
for lower levels of immigration in order to improve local job prospects and wages?  

(4) Does the state government concede that the cost of such rapid, immigration-fuelled population growth is 
likely to be borne by existing residents through greater congestion, crush-loaded services and 
infrastructure, reduced urban amenity, higher housing costs and lower wages? 
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Hon SUE ELLERY replied: 
Part (4) on my copy of the question included three additional words. After the words “lower wages”, it reads “and 
cultural disruption”, so the answer has been prepared with those words. I do not know whether there is a difference 
from what Hon Charles Smith lodged. 
(1) The state did not make any specific commitments at the COAG meeting. The 2018–19 Government Mid-year 

Financial Projections Statement assumes that net international and interstate migration to 
Western Australia combined will be around 85 000 persons over the four years to 2021–22. 

(2) State government infrastructure spending is projected to total $21.5 billion over the four years from 2018–19 
to 2021–22 to cater for a growing economy and population. 

(3) The government has not made any commitment or decision on migration or population matters. This will 
be considered through the Treasurers’ forum, which is responsible for developing a framework for 
national population and planning in Australia. Over the forward estimates, growth in the domestic 
economy is expected to return to its long-run average. This will result in rising demand for labour and 
better opportunities for people living in Western Australia. 

(4) The government is confident that the forecast population increases will be well catered for by the 
government’s plans for the provision of infrastructure and services for the benefit of all Western Australians. 
The proposed establishment of Infrastructure WA will provide a long-term strategy that identifies the right 
infrastructure to be built at the right time to support economic growth, population growth and job creation. 
“SUICIDE PREVENTION 2020: TOGETHER WE CAN SAVE LIVES” — EVALUATION 

71. Hon ALISON XAMON to the parliamentary secretary representing the Minister for Mental Health: 
I refer to the evaluation of the suicide prevention strategy “Suicide Prevention 2020: Together we can save lives”. 
(1) Has the evaluation of the strategy been completed? 
(2) If yes to (1), please table the evaluation. 
(3) If no to (1), when will it be completed? 
(4) Will the minister provide assurance that funding will be allocated to a new suicide prevention strategy in 

the 2019–20 budget? 
(5) If no to (4), why not? 
Hon ALANNA CLOHESY replied: 
I thank the honourable member for some notice of the question. 
(1) Evaluation of the statewide suicide prevention strategy “Suicide Prevention 2020: Together we can save 

lives” is ongoing. A final evaluation of “Suicide Prevention 2020” has not been completed as the strategy 
does not cease until 30 June 2019. 

(2) Not applicable. 
(3) A final evaluation of the strategy will be conducted upon its completion. 
(4) Funding for suicide prevention initiatives beyond 30 June 2019 is subject to consideration by the 

government as part of the 2019–20 budget. 
(5) Not applicable. 

ANIMAL WELFARE — CATTLE DEATHS — YANDEYARRA RESERVE 
72. Hon ROBIN CHAPPLE to the Minister for Agriculture and Food: 
I refer to the recent cattle deaths reported to have occurred on Kangan station and at Yandeyarra reserve, two 
questions without notice on this issue asked in the Legislative Council on Tuesday, 12 February 2019, and question 
without notice 30 asked in the Legislative Council on 18 February 2015. 
(1) Given that the issue of poor animal husbandry was raised with the Department of Indigenous Affairs in 

2012 by concerned traditional owners and was subsequently, in 2015, raised by me with the Minister for 
Lands, with associated photos of cattle deaths, what oversight was put in place to ensure that respectable 
animal husbandry was established? 

(2) Was a plan, direction or reprimand given? 
(3) If yes to (2), will the minister table the documents? 
(4) If no to (2) and/or (3), why not? 
(5) At the time of the original reports in 2012 and 2015, what action did the relevant department with 

oversight of pastoral activities take? 
(6) With reference to (5), if no action was taken, why not? 
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Hon ALANNAH MacTIERNAN replied: 
I thank the member for the question. 

(1) In 2012, the then Department of Indigenous Affairs was made aware of concerns regarding animal welfare 
at Yandeyarra reserve. These were referred to the then Department of Agriculture and Food WA for 
investigation. DAFWA then became aware of a cattle welfare incident at Pinga Creek, Yandeyarra, in 
24 October 2012. The livestock compliance unit contacted the manager of Yandeyarra and made 
recommendations about the management of cattle, including humane destruction of animals that were 
suffering. 

(2) On 8 November 2012, three direction notices were sent to the chief executive officer of the Mugarinya 
community in South Hedland, by the LCU. These direction notices required Mugarinya to check the 
welfare of cattle at or near the Pinga Creek bridge twice weekly and to provide cattle with proper and 
sufficient water and, as appropriate, veterinary treatment or euthanasia. The LCU and DAFWA staff in 
the region followed up on matters covered by the direction notices. On 23 January 2013, the case was 
closed as there had been no further complaints of cattle perishing at Pinga Creek, Yandeyarra. 

(3) No. 
(4) Department of Primary Industries and Regional Development does not provide copies of direction notices 

to parties other than the recipient. 

(5) Between 2012 and 2015, Pilbara Indigenous Landholder Services, a collaboration between the Indigenous 
Landholder Corporation and the then DAFWA, supported Pilbara Aboriginal pastoral leases with 
economic development, property planning and regulation and compliance matters. PILS successfully 
facilitated a funding agreement between BHP and the Mugarinya community for the establishment of 
a pastoral manager for its lands. The reserve was actively managed with improvements and maintenance 
being made to infrastructure, roads, animal biosecurity and rangelands management. Recent animal 
welfare incidents at Noonkanbah and Yandeyarra have occurred following the departure of senior 
leadership from those pastoral operations. 

(6) Not applicable.  

HYDRAULIC FRACTURING MORATORIUM — DAMPIER PENINSULA 

73. Hon KEN BASTON to the minister representing the Minister for Mines and Petroleum: 
I refer to the 27 November 2018 media release “Government introduces strict new controls for hydraulic 
fracturing” from the Premier, the Minister for Environment and the Minister for Mines and Petroleum. 

(1) What progress has been made in determining the boundaries of the Dampier Peninsula as it relates to the 
ban on hydraulic fracturing? 

(2) Have any consultations with stakeholders in the West Kimberley occurred at this point? 

(3) If yes to (2), which stakeholder groups or individuals have been consulted? 
(4) When is it anticipated that this boundary will be established, therefore allowing this industry to progress? 

Hon ALANNAH MacTIERNAN replied: 
I thank the member for the question. The Minister for Mines and Petroleum has provided the following information. 
(1) Preliminary work has commenced on determining the boundaries of the Dampier Peninsula as it relates 

to the ban on hydraulic fracturing. 

(2) No. 
(3) Not applicable. 

(4) The boundaries will be established when the assessment of the Indigenous values, environmental values 
and stakeholder views have been taken into account. 

WESTERN ROCK LOBSTER FISHERY 

74. Hon JIM CHOWN to the minister representing the Minister for Fisheries: 
I refer to question without notice 43, asked by Hon Peter Collier on 14 February 2019, regarding the western rock 
lobster fishery package being presented to cabinet. Can the minister please give an explanation for why the date 
of a package presented to cabinet is considered to be under the umbrella of cabinet confidentiality? 

Hon ALANNAH MacTIERNAN replied: 
I thank the member for the question. The Minister for Fisheries has provided the following answer. 

The cabinet discussions are confidential. 
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ANIMAL ACTIVISM 

75. Hon COLIN de GRUSSA to the Minister for Agriculture and Food: 
I refer to the minister’s comments in The West Australian of 24 January that the current penalties “represent a very 
real deterrent” to activist behaviour. We have recently seen incidents of animal activists clashing with a farmer in 
Harvey, protesters interrupting a lawful auction at the Muchea saleyards, and threats of animal activism in Northam 
over the past weekend. 

(1) Does the minister stand by her comments that the existing legislation acts as a sufficient deterrent to 
activist behaviour? 

(2) Will the minister support the agricultural community in demanding stronger penalties for those who 
knowingly break the law to interfere with agricultural production through trespass or intimidation? 

(3) Has the minister taken any action to ensure that farmers and their families are able to participate in a legal 
and economically important industry without fear of attack by these groups? 

Hon ALANNAH MacTIERNAN replied: 
I thank the member for the question. 

(1)–(3) As I outlined earlier today in a ministerial statement, we totally reject the ways in which vegan activists 
are going about their business. As I have said, we are working with the Minister for Police, the 
Western Australian Farmers Federation, the Pastoralists and Graziers Association and other groups to 
ensure that there is an adequate police response when the law has been broken. As we have said, the 
penalties for trespass are a $12 000 fine and possible imprisonment for a year. Obviously, other offences 
such as stalking might be invoked. The real issues here are, I think, twofold. It is the implementation and 
rapid response that I think will be important. If we were to double or treble the fine, I do not think it 
would stop the activists who are out there, taking the action that they are taking. What is really important 
for us is to make sure that when the law has been broken, we have a ready-response capability within the 
police force. That is why we are, with the Minister for Police, setting up this round table. 

Probably more importantly, it is community attitudes that will be very important. As I have said before, 
these people are entitled to have their views and to argue a particular point of view on a particular lifestyle, 
but I think the majority of Western Australians are quite angry about or contemptuous of the conduct of 
these activists—going into restaurants, screaming at people eating meat and threatening to harass farmers 
who are doing what is completely lawful. We will certainly be doing our bit to make sure that we respond 
when there has been a breach of the law, but much of it does not constitute a breach of the law and it is 
hard to conceive how much of it could be made unlawful. It is important for us to stand up and say, “We 
support our farmers”, and to engage the community and make it clear to these activists that they are not 
winning any hearts and minds. In fact, they are doing the opposite. They are completely and utterly 
turning people off with their conduct. We all have to get together and make it very clear that we support 
our farmers and that we do not accept these tactics of intimidation and harassment. 

COLLGAR WIND FARM 

76. Hon ROBIN SCOTT to the minister representing the Minister for Energy: 
My question without notice of which some notice has been given is to the Minister for Regional Development 
representing the Minister for Mines and Petroleum; Energy; Industrial Relations. 

(1) Will the minister confirm that the Collgar wind farm has a power production capacity of 206 megawatts 
from 111 Vestas V90 wind turbines? 

(2) What was the power output of the Collgar wind farm at 4.00 pm on Friday, 1 February 2019? 

(3) What was the total output in megawatt hours of the Collgar wind farm for the 24-hour period commencing 
at 6.00 am on Friday, 1 February? 

Hon STEPHEN DAWSON replied: 
I represent the Minister for Energy, so I have the member’s answer for him. 

The responses have been sourced from market data available on the Australian Energy Market Operator website. 
The data is compiled as part of AEMO’s responsibilities in operating the wholesale electricity market in the south 
west interconnected system. 

(1) The Collgar wind farm has a maximum production capacity of 206 megawatts. The facility’s current 
certified performance capacity during peak trading hours is 20.567 megawatts. 

(2) It was 0.122 megawatt hours for the trading interval from 4.00 to 4.30 pm on 1 February 2019. 

(3) It was 1 139.903 megawatt hours. 
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TRANSPERTH — ZONE PAYMENT STRUCTURE — REVIEW 
77. Hon TIM CLIFFORD to the minister representing the Minister for Transport: 
I refer to an article in The West Australian of 30 January 2019 in which the minister announced a review of the 
zone payment structure for Perth’s train system. 
(1) What are the terms of reference for the review? 
(2) What is the intended time frame for the review? 
(3) Will there be an opportunity for public consultation as part of the review? 
(4) Why is the review restricted to Perth’s train system, as opposed to the entire Transperth system? 
Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1)–(4) The review and terms of reference are yet to be developed. The review outcomes will apply to the entire 

Transperth system. 
LIME QUARRY — ENVIRONMENTAL PROTECTION AUTHORITY ASSESSMENT — NULLAKI 

78. Hon DIANE EVERS to the Minister for Environment: 
I refer to the proposed lime quarry at lot 9005 on the Nullaki peninsula, Albany. 
(1) To what extent was the report, “Excavation and Rehabilitation Management Plan”, prepared by Landform 

Research in May 2016, relied upon in the Environmental Protection Authority’s decision to not assess 
the proposal? 

(2) Is the minister aware of inconsistencies, omissions and unsupported claims in the report affecting the 
quality of the information relied upon, including but not limited to the area of land open at any one time? 

(3) Is the minister aware that the report specifically noted that no fauna study of the area was conducted at 
the time of submitting to the EPA for assessment? 

(4) Given the inconsistencies in the report and that a fauna study funded by the state government’s natural 
resource management program is currently being conducted and will provide new information, will the 
minister consider requesting that the EPA review its decision?  

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. 
(1)–(2) The “Excavation and Rehabilitation Management Plan” provided with the original referral of the proposal 

to the Environmental Protection Authority was updated in 2017 at the request of the EPA. The 2017 plan, 
not the 2016 plan, was considered as part of the investigations and inquiries conducted by the EPA to 
inform the level of assessment. 

(3)–(4) The EPA considered that a fauna survey was not required to inform its decision not to assess the proposal. 
The EPA determined that the proposal was not so significant as to require a formal assessment and that 
the clearing of vegetation, including fauna habitat, could be considered under part V of the Environmental 
Protection Act 1986. The Department of Water and Environmental Regulation has advised that no 
application for a clearing permit has been received under part V of the Environmental Protection Act 1986. 
If an application is received, the department’s assessment will consider whether the proposed clearing is 
likely to impact upon fauna or fauna habitat and will have regard to any available fauna information. 

PREMIER — INTERSTATE TRAVEL — NOVEMBER 2018 
79. Hon TJORN SIBMA to the Leader of the House representing the Premier: 
I note the Premier’s earlier answer that the “primary purpose” of his $12 000 visit to Sydney in November last 
year was to meet with Hon Andrew Constance, the New South Wales Minister for Transport and Infrastructure, 
and departmental officials to discuss their major infrastructure projects, and I note the Premier’s subsequent refusal 
to provide a copy of his full travel itinerary for his Sydney trip. 
(1) When, where, with whom and for how long was the meeting with Hon Andrew Constance and 

departmental officials? 
(2) When, where, with whom and for how long were the Premier’s meetings with Hon Bob Hawke, 

Hon Geoff Gallop, Hon Bob Carr and Hon Michael Daley? 
(3) When, where, with whom and for how long was the Premier’s attendance at the Labor business dialogue 

political fundraiser, at which he was the star attraction? 
Hon SUE ELLERY replied: 
Thank you, Madam President. 
Several members interjected. 
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The PRESIDENT: Order! Minister, the Leader of the House is on her feet seeking to answer a question. Perhaps 
you might like to hear her, and others will not be so distracting. 
Hon SUE ELLERY: Thank you, Madam President. I was not being helped by those opposite, either. Perhaps the 
shadow Attorney General would like to stop moving his hands around. 
I thank the honourable member for some notice of the question. 
(1)–(2) The meetings outlined in parts (1) and (2) took place at various locations over 23 and 24 November and 

were of varying durations. The Premier was accompanied to each of them by his deputy chief of staff, 
Jo Gaines. 

Hon Michael Mischin interjected. 
Hon SUE ELLERY: When the member is done! It is his time he is using up, so it does not worry me. 
(3) As the member has indicated, the event in question, like all such events organised involving members of 

Parliament from various political parties, including the Liberal Party, has been organised by the relevant 
political party. The member is therefore requested to seek information from the Labor Party. 

Several members interjected. 
The PRESIDENT: Order! Minister! If people want to continue, time is ticking on. I think Hon Dr Steve Thomas 
would like to ask a question. 

GST DISTRIBUTION — IRON ORE PRICE 
80. Hon Dr STEVE THOMAS to the minister representing the Treasurer: 
The Minister for Environment is waiting for this one. I refer to the answer to question without notice 13 asked on 
12 February in which the minister suggested that potential for the iron ore price to remain at $US90 a tonne for 
any period of time was “highly unrealistic” and would have no impact on GST revenues. 
(1) Under the changes to the federal GST laws passed in federal Parliament in 2018, what is the first year in 

which a floor is legislated for? 
(2) Under those same laws, are the funds allocated for top-up payments to the states from the commonwealth 

legislated at certain dollar amounts for each year; and, if so, would any change to those amounts require 
additional legislative change? 

(3) Why has the 2018–19 Government Mid-year Financial Projections Statement referenced in the answer 
last year had GST variations removed from its calculation of revenue parameter sensitivity estimates 
on page 30? 

(4) Given that the same document predicts iron ore prices this financial year of $US66 a tonne, and $US62, 
$US61 and $US62 for the next three years, which already contrasts with Treasury Corporation’s 
prediction last week of $US70 a tonne this financial year, can he guarantee that there will be no reduction 
in Western Australia’s GST payments as recommended by the Commonwealth Grants Commission 
before the floor kicks in in 2022–23? 

Hon STEPHEN DAWSON replied: 
I thank the honourable member for some notice of the question. The following information has been provided to 
me by the Treasurer. 
(1) It will be 2022–23. In addition, as anyone who has followed this matter would know by now, an 

effective GST floor applies from 2019–20 through the commonwealth’s commitment to provide untied 
top-up funding. 

(2) There are two types of top-up payments. In relation to the floor, the legislation does not specify dollar 
amounts. However, the legislation does specify dollar amounts for the commonwealth’s boost to the 
GST pool. 

(3)–(4) Changes in top-up payments offset any changes in our GST relativity. 
HUAWEI — CYBER SECURITY COOPERATIVE RESEARCH CENTRE 

81. Hon PETER COLLIER to the Leader of the House representing the Premier: 
I refer to the state government–funded Cyber Security Cooperative Research Centre at Edith Cowan University, 
which is the “location of the WA McGowan Government’s first Innovation Hub focused on cyber security”. 
(1) Did the Department of the Premier and Cabinet or any other government department consult the centre 

prior to the decision to award Huawei the $206 million radio replacement project; and, if not, why not? 
(2) If no to (1), what is the purpose of funding the McGowan government’s first innovation hub focused on 

cybersecurity if it does not provide advice on cybersecurity in relation to critical infrastructure, including 
the Huawei radio replacement project? 
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(3) If yes to (1), what date did the centre provide advice and will the Leader of the House table that advice; 
and, if not, why not? 

Hon SUE ELLERY replied: 
I thank the honourable member for some notice of the question. I note that the question was lodged on Thursday, 
14 February 2019, so the answer is at that date. 

(1)–(3) The former Office of the Government Chief Information Officer within the Department of Finance 
consulted the Cyber Security Cooperative Research Centre at Edith Cowan University in relation to this 
matter. No formal advice was provided by the CRC. Advice on this issue was requested from and provided 
by the commonwealth Department of Home Affairs. Members of the opposition have previously sighted 
this advice at a confidential briefing held at Parliament House on 5 July 2018. As recently as yesterday—
that is why I said that the question was lodged on 14 February—the Department of Home Affairs 
reaffirmed its previously stated position that this advice should not be publicly disclosed. 

CHILD PROTECTION — CHILD SEXUAL ABUSE — ROEBOURNE 
Question without Notice 66 — Answer Advice 

HON SUE ELLERY (South Metropolitan — Leader of the House) [5.06 pm]: I indicated to Hon Nick Goiran 
that if I could not get the answer in a format that was satisfactory to me today, I would provide it tomorrow. I give 
him an undertaking that I will provide him with the answer tomorrow. 

QUESTION ON NOTICE 1797 
Paper Tabled 

A paper relating to an answer to question on notice 1797 was tabled by Hon Stephen Dawson  
(Minister for Environment). 

HEALTH — METH HELPLINE 
Question on Notice 1571 — Correction of Answer 

HON ALANNA CLOHESY (East Metropolitan — Parliamentary Secretary) [5.07 pm]: I am not sure 
whether this clarification has been provided, so I am providing it now in case it has not. On behalf of the Minister 
for Health, I would like to provide a correction to the answer to part (c) of Hon Nick Goiran’s question on 
notice 1571 asked on 15 August 2018. The answer provided was incorrect as the data extracts were for the 
calendar year 2016, not for the 2016–17 financial year as requested. I now seek leave to have the updated 
information incorporated into Hansard. It is a table regarding the total number of people using the line. 
I apologise to the house for the error. 

Leave granted. 

The following material was incorporated — 
(c) 

 Number of people unable to get 
through 

Percentage of callers unable to 
get through 

(i) Meth Helpline 419 20% 

(ii) Parent and Family Drug Support Line 504 18% 

(iii) Alcohol and Drug Support Line 2,154 23% 
 

HUMAN REPRODUCTIVE TECHNOLOGY AND SURROGACY 
LEGISLATION AMENDMENT BILL 2018 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON NICK GOIRAN (South Metropolitan) [5.08 pm]: It is interesting that, prior to the interruption to take 
questions without notice, we were considering the Human Reproductive Technology and Surrogacy Legislation 
Amendment Bill 2018, which has attracted a conscience vote for members of Parliament and which the 
government wants us to deliberate on with a blindfold on. It wants to hide information from us. Only moments 
ago, we had a correction to the parliamentary record of an answer provided in August last year. When is the 
government going to take Parliament seriously? It hides reports from us. It says that it will be the king of 
transparency when it is absolutely the worst, and now, only because of matters on this bill that I have brought to 
the attention of the house, somebody in the government has suddenly woken up and said, “Strewth; we got that 
one wrong. We’d better correct the parliamentary record.” 
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What is going on with this government is staggering. As I said earlier, with all sincerity, I would like us to have 
this debate, and I would like members to cast their conscience vote—which is something that I and, I know, other 
members cherish—with full information, not with half information and last-minute corrections of the record. 
I wonder what other things are going to have to be corrected over the course of this debate. We will find out. It 
troubles me that the government not only hides information but also quickly slips in a correction. I do not get 
provided with the courtesy of a copy of it. The record has been corrected, but I do not have the information. I am 
pleased to now have it in my possession. As it so happens—this government is just amazing—this has to do with 
meth helpline calls, and has absolutely nothing whatsoever to do with the Human Reproductive Technology and 
Surrogacy Legislation Amendment Bill 2018. So helpful is the parliamentary secretary that she could not possibly 
make that clear when she was correcting the record. This government is always trying to correct the record in 
a very secretive fashion. It is appalling behaviour, and it should not be happening with any bill, let alone one such 
as this, which deals with sensitive issues on the creation of life. 

Prior to the interruption for the taking of questions without notice, I was looking at the data provided in the 
Reproductive Technology Council’s annual reports so that, as members who are expected to vote on this 
legislation, we can ascertain the demand for surrogacy in Western Australia after the passing of the surrogacy 
legislation in 2008 and since the legislation came into force in 2009. Because the government wants to hide that 
information from us, and is constantly having to correct its answers to questions in Parliament, we have no other 
option but to go through each of the annual reports to find out information, and total it up ourselves. As I said, the 
genesis of this, which could have been entirely avoided, was that, at a briefing I attended last year with the shadow 
Minister for Health, we were told that 35 applications had been made and one had been rejected, and that as a result 
of those applications, there had been 10 live births. I am testing that by looking at the Reproductive Technology 
Council’s annual reports, which provide us with information. 

Prior to the taking of questions without notice, I was looking at the annual report of 2014–15. Page 1 of that report 
states that a total of three surrogacy applications had been received and approved that year. At page 13, the report 
went on to state that the council had received its first surrogacy application in 2010, and in total it had approved 23 of 
the 24 applications received to date. I was indicating to members that that cannot be right, because if we add up the 
applications from the reports provided by the Reproductive Technology Council for each of the previous financial 
years, it becomes apparent that the total must be 22 approved, of 23 applications. Either that, or those reports are 
wrong. Either the report for 2014–15 is wrong or the report for one of the previous years is wrong. In any event, we 
were told at the briefing last year that 35 applications had been made, yet the Reproductive Technology Council states 
that, to the year ending 30 June 2015, it had had 24 applications. As I say, when we add up the previous ones, it adds 
up to 23. Something is not quite right, and I ask the parliamentary secretary to clarify that. Unfortunately, the 
parliamentary secretary is away on urgent parliamentary business. Perhaps the parliamentary secretary, on returning, 
will be able to provide that information, because one of her colleagues will provide this information to her. 

Hon Sue Ellery: By way of interjection, honourable member, I am taking notes for her while she is out. 

Hon NICK GOIRAN: Thank you very much, Leader of the House. I am pleased that the Leader of the House is 
taking notes. Can the Leader of the House ask the parliamentary secretary to clarify the actual number of 
applications that have been received by the Reproductive Technology Council? We were told last year at the 
briefing that it was 35 and that number of 35 applied up until the year 2015, yet when we look at the 
Reproductive Technology Council’s own report and add them up, we get 23, not 35. The final report for 2014–15 
has a figure of 24. Something is not right; we just want the accurate information so we can make a decision on the 
bill before us. 

I then turned to the annual report of 2015–16. The executive summary of that report reads, in part — 

This year Council was advised that reporting aggregated data with values of less than five may lead to 
the inadvertent identification of individuals, procedures or diagnosis (National Health Information 
Standards and Statistics Committee, 2015). Consequently Council will follow the national guidelines and 
numbers of less than five will not be reported … 

Basically, from 2015–16, there is less transparency. The year in which there was the best transparency from the 
Reproductive Technology Council was 2010–11, when it set out in a table precisely the data on each of the 
reporting requirements expected of it in accordance with the legislation and the reporting framework, the 
regulations and the directions. That was the best year. Since then, there has been a decreasing standard of reporting 
from the Reproductive Technology Council, to the point that, once we hit 2015–16, the council threw up its arms 
and said it was all too hard. As a shield for the information that it is no longer going to provide, it puts up the 
National Health Information Standards and Statistics Committee’s view that organisations should never, ever 
report on any number less than five, because it may identify a person. How absurd is that? Let us take, for example, 
the financial year 2014–15, before the Reproductive Technology Council established its shield against 
transparency. That year it reported that a total of three surrogacy applications had been received and approved. 
That information is already on the public record. The Reproductive Technology Council cannot retract that 
information; it has already put it on the public record. I am glad that it has done that, and I applaud it for doing 
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that. I wish it had applied the same reporting mechanism that it had used in 2010–11, but at least it told us that 
there were three applications. How does telling us in a report that there were three applications identify anybody? 
It does not identify anybody at all. It is a ridiculous shield to put up to say that we are never going to be told 
anything when the figure is less than five. That is, in effect, what the council has said. It stated that it was advised 
of that, but I would like to know who advised it. I have my suspicions about who, and which area of the Department 
of Health, gave that advice. Be that as it may, maybe the council should get independent legal advice on a topic like 
that. It creates a mockery of our system of transparency if the council is never able to report on figures less than five 
under the pretence that somehow it would identify individuals, when the reality is that if the Reproductive Technology 
Council tells us, in any given year, that three applications have been approved, not one of us would be able to 
identify which person that applies to. None of us would have any particular interest in that. It is about the raw 
data—the statistics. 
I think the Reproductive Technology Council needs to revisit this issue and get independent legal advice, 
distanced from the Department of Health. It should not talk to the department about this matter because it is the 
master of secrecy. It should also not talk to the McGowan government about it because it is the king of secrecy; it 
has an obsession with it, including the report that it is currently hiding from members of Parliament. The 
Reproductive Technology Council’s annual report of 2015–16 is especially unhelpful. On page 13, under the 
heading “Surrogacy applications”, we are told that in 2015–16, the council received fewer than five applications. 
Did it receive any? Did it receive more than one? Again, why could it not indicate that information, especially as 
it provided that information in 2010, 2011, 2013 and 2014–15? It did so in all those years, but, all of a sudden, it 
cannot provide this information anymore. The level of transparency has decreased in each of the years from what 
I would describe as the gold standard in 2010 and 2011. 
What did the Reproductive Technology Council say in the annual report the year before last? That annual report 
covered the period 1 July 2016 to 30 June 2017. I draw members’ attention to page 12 of that annual report. Under 
the heading “Surrogacy data”, the following comment is made by the council — 

Values of fewer than five are no longer reported. However, aggregated data of five or more may be 
included in cumulative totals (last reported in 2015*). To date a total of 28 surrogacy applications have 
been approved by Council and a total of 10 births have been reported. 

The problem with that is that the Reproductive Technology Council is now saying that it will only report in 
cumulative numbers by increments of five. If that is the case and it says that it last reported this figure in 2015, 
why were 23 out of 24 surrogacy applications approved in 2015? It says that 23 surrogacies were approved out of 
24 applications and now it says that figure is 28, which is an increment of five, when we know that that is not the 
total when we look at the previous annual reports. It is actually 22 out of 23. This needs to be corrected. We need 
to get to the bottom of this information. In any event, the council goes on to say, with regard to those so-called 
28 surrogacy applications, even though we do not know whether it is 27 or 28, that a total of 10 births has been 
reported. Suddenly the number escalates from five to 10. Again, it is operating with these increments of five. The 
problem is that that is the annual report ending 30 June 2017. At the briefing that I attended with the member for 
Churchlands, the shadow Minister for Health, in September last year, we were told that by the end of 2015 there 
were 10 live births. Was it 10 at 2015 or was it after 2017? I do not have any confidence in the information that we 
were verbally given at the briefing because it is not consistent with the information that is before us in the report of 
the Reproductive Technology Council. There can be only one of two options. Either the Reproductive Technology 
Council is getting it consistently wrong in its annual reports or the information that we were given at the briefing 
in September last year was wrong. It is one of those two scenarios. We need to be clear on that. I do not want the 
parliamentary secretary to roll out figures later without any established basis for those figures. Each and every 
time an error has been identified, I want an explanation of why the public record is false or why the briefing 
information that I received last year was false. This is no time to provide misleading information. 
I now turn to the last available annual report that is before the house. This is the annual report for the period 1 July 2017 
to 30 June 2018 from the Reproductive Technology Council in our state. The chair signed off on that report on an 
unspecified date in September 2018. The third paragraph of the executive summary on page 1 of that report states 
that the council approved six surrogacy applications. Basically, we know that as at the end of the 2015 financial 
year, 23 applications had been made. One had been rejected. The Reproductive Technology Council has 
inexplicably said that it was 23 out of 24. Be that as it may, if we look at the period 2015–16, it says it cannot tell 
us anything because the figures are fewer than five. When we get to 2016–17, it can tell us that the figures have 
escalated to 28, although there is a question mark about that, given what I said earlier. When we get to the 
period 2017–18, the council does not necessarily provide a cumulative total because, all of a sudden, we have gone 
above that magic figure of five, and six applications were made at that stage. Six plus 28 equals 34. We were told 
at the briefing last year that there were 35 applications. Is it 33, 34 or 35? The government needs to confirm for us 
exactly how many surrogacy applications have been made since this regime was first implemented and what the 
demand has been in each year. There is no point telling us the total in the end, because there are errors on the 
public record created by the council and/or the government and Parliament. Someone needs to correct the record 
and be clear about how many applications were made each year. Is the number of applications increasing? Is it 



462 [COUNCIL — Tuesday, 19 February 2019] 

 

stagnant? Is there any growth in that number? This is the information that we need to know in order to determine 
how many applications have been made and the level of demand since the regime started in 2009. Again, this 
information may be contained in the secret report of Associate Professor Sonia Allan. We do not know because 
the government does not want us to have that information. It says that it will give us the information only after the 
debate has finished. That will be of no use to any of us. We need to pursue this matter now while the matter is 
before the house. 
I would not want any member opposite to think that I am only raising this issue now as a convenience of being in 
opposition. This is something that I raised when my party was in government. On or around 28 October 2016, 
I communicated with the then Minister for Health, Hon John Day, about this exact issue. I said to him that there was 
a problem with the reporting of the Reproductive Technology Council and it needed to be fixed. Not only is it not 
transparent in accordance with the annual reporting requirements in the Government Gazette of 27 February 2009—
it is not being transparent in that fashion, as it once was in 2011—but also, and worse, the information is not even 
clear, let alone accurate. On 28 October 2016, I drew to the attention of the then Minister for Health, Hon John Day, 
MLA, a question that had been asked by Hon Kate Doust, who at the time was a member of the opposition. 
Hon Kate Doust had asked a question on notice during the estimates hearings that had taken place in 2015. Answers 
were provided to questions arising from estimates hearings on 24 June 2015. Supplementary information A20 was 
provided in response to the question asked by Hon Kate Doust to the Department of Health. The question was — 

My final question is in relation to the surrogate legislation that has already been referred to. In the past, 
as well as the legislation and the regulations, there have also been directions from the director general 
specifically in relation to surrogacy. I am wondering, parliamentary secretary, if you can advise us 
whether there is currently a set of directions from the director general in relation to this matter. If there is 
an up-to-date set of directions, are you able to provide them and table them please? 

The answer provided by the government of the time was — 
Yes. Directions to the Surrogacy Act 2008 were gazetted 27 February 2009. 

In other words, that is the template, or the format, in which reporting needs to be done for surrogacy in 
Western Australia. That was set out in those directions. The Surrogacy Directions 2009 were given by the director 
general of the Department of Health under section 31 of the Human Reproductive Technology Act 1991. It stipulates — 

A licensee who provides an artificial fertilisation procedure in connection with a surrogacy arrangement 
is to include in the annual report required under the HRT Directions direction 2.18 information set out in 
Schedule 1 of these directions. 

It is clear as crystal that this information is required in accordance with the directions, yet it is not being provided. 
I have previously referred members to the nine annual reporting requirements of the Surrogacy Directions 2009 
and I encourage them to look at them. 
I said to Hon John Day, who was Minister for Health around October 2016, that out of interest, following the 
release of the Reproductive Technology Council’s 2014–15 annual report, which is the one I referred to earlier at 
length, my office did a reconciliation of the Reproductive Technology Council’s annual reports since 2009 in order 
to ascertain the extent to which the Reproductive Technology Council was mirroring the annual reporting 
requirements set out in the Surrogacy Directions 2009. Unfortunately, due to the non-reporting of key information,  
I was left with no other alternative but to ask, on 18 August 2016, the question that I referred to previously, 
question on notice 4297, on the total numbers for each of the reportable areas for the years 2009 through 2015. 
I previously outlined to members that that information appears at odds not only with the information contained in 
the annual reports of the Reproductive Technology Council taken individually and as a whole, but also in respect 
of the information I was provided in the briefing last year with the member for Churchlands, the shadow Minister 
for Health. I indicated to Hon John Day, the Minister for Health in 2016, that upon receiving the answers to those 
questions, my office collated the information in a table and we discovered three discrepancies within the reported 
information. In 2010–11, it was reported that seven women commenced treatment intending to become an arranged 
parent in a surrogacy arrangement. However, the consolidated numbers for the years 2009 to 2015 received in 
answer to question on notice 4297 indicate that the number is fewer than five. It cannot be seven and fewer than 
five at the same time. We have previously had debates with this government about its strange mathematics and 
use of numeracy, but I challenge members to indicate how it could possibly be seven and then at the same time 
fewer than five. It is one or the other, and that is something I drew to the attention of Hon John Day, the then 
Minister for Health, as far back as October 2016. 
Members will remember that I identified three discrepancies. The first was the issue of seven people having 
commenced treatment, yet the answer saying that it was fewer than five. Then there was also the total number that 
has been collated from each of the Reproductive Technology Council’s annual reports. When all those numbers 
were added up, there was a total of 23 council approvals sought for a surrogacy arrangement; however, the answer 
I received to question on notice 4297 indicated that there was a total of 48 people. In other words, 24 couples had 
sought approval for a surrogacy arrangement, so that needed to be clarified. When we look at the total number 
collated from each of the Reproductive Technology Council’s annual reports, it shows 22 surrogacy arrangements 
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were approved by the council, as I indicated earlier. However, the answer I received to question on notice 4297 
indicated that a total of 23 surrogacy arrangements were approved by the council. What is the true information? 
That is what I was trying to get to the bottom of. I ask the government to make sure that we have the correct 
information about surrogacy arrangements at our disposal so we can ascertain what has happened since 2009. How 
many applications have been made, how many have been rejected, how many pregnancies have resulted and how 
many live births have there been? These are all things that are required to be reported under the reporting regimes 
contained in the Surrogacy Directions 2009, yet they are either not reported on or the information is inaccurate or 
at odds with what was being said in either Parliament, briefings or the Reproductive Technology Council’s annual 
reports. That will be an important area for the parliamentary secretary to clarify for us in the fullness of time. 
I want to turn to the issue of what other jurisdictions have done in the same time. Western Australia has had 
surrogacy in place for 10 years. I have looked at the Reproductive Technology Council annual reports for that 
same time, but what were other jurisdictions doing? Are there any things we should be picking up from those 
jurisdictions? I was pursuing this at the time of the briefing I attended in September 2018. Interestingly, the 
government helpfully provided me and the shadow Minister for Health with a table setting out the situation in the 
other jurisdictions. It was entitled “A comparative table of Australian jurisdictions: Access to surrogacy for male 
same-sex couples and single men”. It looked at what each of those jurisdictions do. When looking at the provided 
table, I immediately noticed that Western Australia, certainly at the time of this briefing, was not alone in not 
allowing surrogacy for single men. We were not the only jurisdiction. Indeed, that was also the case in the ACT 
and South Australia. The government often makes a big deal about WA being the only one. It says it is a matter of 
discrimination—I will get to that in due course—but I note at the outset the government’s own briefers provided 
a comparative table to me and the member for Churchlands in September last year confirming that the ACT and 
South Australia also do not allow surrogacy for single men. It was helpful that the government provided that 
information, but the questions are: What is the current state of the law in those jurisdictions? How is it different 
from what we have here? Have they got a better or lesser system than we have?  
I imagine this type of information would be contained in the review report from Associate Professor Sonia Allan 
that the government is keeping secret. The government is keeping the blindfold on members of Parliament during 
the conscience vote on this bill and is not providing that information to us. However, for the benefit of members 
who have a particular interest in this debate, I will detail two sources of information that will be particularly useful 
for them to access in considering what other jurisdictions have done in this area. 
The first is the twelfth report of the Standing Committee on Legislation in the thirty-seventh Parliament on the 
Surrogacy Bill 2007. That committee helpfully went to some lengths to look at the surrogacy legislation in other 
jurisdictions, and the report provides a few concise paragraphs that will be useful to members in considering this 
bill. I will start with the Australian Capital Territory. The report states in paragraph 4.25 at page 8 — 

Provisions in Part 4 of the Parentage Act 2004 (ACT) make commercial surrogacy (where payment is 
made other than for expenses) an offence. Altruistic surrogacy, known as ‘substitute parent’ agreements, 
are not illegal, but have “no legal validity except to establish the circumstances in which a parentage 
order can be made.” 

It refers in paragraph 4.26 to an explanatory statement — 
According to the Explanatory Statement for the Parentage Bill 2003, “[s]ubstitute parent agreements of 
all kinds are discouraged” however “[a]llowance is made for a limited number of altruistic surrogacy 
agreements to be given effect through a court order transferring the parentage of a child from the birth 
parents to the commissioning parents.” 

It states in paragraph 4.27 — 
The ACT legislation makes it illegal to provide intermediary, advertising or medical services in order 
to facilitate surrogacy agreements. It is prohibited to: 
• procure someone to enter into a surrogacy agreement with a third person; 
• advertise in relation to surrogacy agreements; or 
• intentionally provide technical or professional services to facilitate a  pregnancy for the purposes 

of a commercial surrogacy agreement. 
The report states in paragraph 4.28 — 

Unlike other states, the ACT enables legal parentage to be transferred to the commissioning parents 
of a non-commercial surrogacy agreement if certain conditions are met: 
• the child was conceived as a result of ART carried out in the ACT; 
• neither the surrogate or her partner is a genetic parent of the child; 
• at least one of the commissioning parents is a genetic parent of the child; and 
• the commissioning parents live in the ACT. 



464 [COUNCIL — Tuesday, 19 February 2019] 

 

It states in paragraph 4.29 — 
The Supreme Court must make the parentage order if it is satisfied that: 
• it is in the best interests of the child; and 
• the birth parents freely agree to the order and understand what is involved. 

In paragraph 4.30, the committee concludes its assessment of the legislation in the ACT as follows — 
A parentage order has essentially the same legal effect as an adoption order. 

The other source document that I would encourage members to access is made available by none other than 
Associate Professor Sonia Allan. The government is refusing point-blank to provide this information to us. 
That is making this debate far more complicated than it needs to be. The government might be interested to 
know that despite its best efforts to keep this information secret, Associate Professor Allan has a website 
entitled Health Law Central. Those members who are interested should jump online and go to 
www.healthlawcentral.com/surrogacy/ACT. That page contains an assessment of the ACT legislation by 
Sonia Allan, the same person who has been commissioned by the Western Australian government to conduct the 
review into the Western Australian legislation. Therefore, as much as I suspect that that information can be found 
in some fashion in the secret report, at least we can, helpfully, get the views of the reviewer from this website. The 
last time I looked at this website was 23 October last year. On that website, Associate Professor Sonia Allan  
has identified for us the two pieces of legislation that are relevant in that jurisdiction. The first is the  
Parentage Act 2004, specifically sections 23 to 31, which deal with parentage orders, and sections 40 to 45, which 
deal with offences relating to substitute parent agreements. The second piece of legislation is the Adoption Act 1993, 
in particular section 60, which deals with confidentiality of records, other than subsection 1(a); section 62(3), 
which deals with the provision of information; and division 5.3, which deals with identifying information, other 
than section 77, section 78 and section 79, amongst other provisions. Those are the two pieces of relevant 
legislation in the Australian Capital Territory as identified by Associate Professor Sonia Allan, who is the professor 
leading the government’s review. 
According to Associate Professor Allan, the ACT surrogacy legislation is framed around the making of substitute 
parenting orders. In setting out the requirements for being able to obtain such an order, the act establishes what 
may or may not be done in surrogacy arrangements. In the ACT, altruistic surrogacy is legal and commercial 
surrogacy is prohibited. Specifically, Sonia Allan tells us on her website that altruistic surrogacy agreements are 
legal, and payments to cover expenses connected with a pregnancy, birth or care for the resulting child in altruistic 
surrogacy agreements are allowed. However, commercial surrogacy is prohibited in that jurisdiction. She states 
that it is an offence to intentionally enter into a commercial substitute parent agreement in the ACT. It is also an 
offence for a person ordinarily resident in the ACT to enter into a commercial surrogacy agreement elsewhere.  
I specifically draw that to members’ attention because that is one of the amendments that I have put on the 
supplementary notice paper. One of my amendments on the supplementary notice paper deals with this issue of 
extraterritoriality, and one of the jurisdictions that have already implemented that is the Australian Capital 
Territory. Members need to look no further than the government’s own reviewer, Sonia Allan, who says so on her 
website. As much as the government is trying to hide that information from Parliament during this debate, 
I encourage members to look at her website, which will confirm what I just said, which is that the ACT has that 
same provision. I will look at some other jurisdictions in a moment, but members will see that. In my view, if it is 
good enough for the ACT, why can it not be the case here? If we do nothing else in this debate, surely we should 
look at the different elements of this legislation in other jurisdictions, pick the gold from among them, and 
incorporate it into our legislation. That seems to be one of the things that have been done well in the ACT, so, 
accordingly, I have an amendment on the supplementary notice paper. 
What else did we learn from Sonia Allan’s website, Health Law Central, about the ACT legislation? She assists 
us by identifying who may enter into a surrogacy arrangement. Who may do so in the ACT? Her website states — 

The legislation requires ‘2 people’ who indicate their intention to apply for a substitute parenting order — 
1 of whom must be a genetic parent. 

That is the arrangement for who can enter into a surrogacy arrangement in the ACT. The other important question 
to get to the bottom of this matter is whether that jurisdiction allows for gestational or traditional surrogacy. 
Sonia Allan, when she is reviewing the ACT legislation, says on her website — 

Only gestational surrogacy, conceived using assisted reproduction is recognised for the purposes of 
granting a ‘substitute parenting agreement’. 
That is, parentage orders will only be made in favour of the commissioning person(s) if 

• the child has been conceived as a result of a fertilisation procedure; 
• neither of the child’s birth parents are genetic parents of the child; 
• at least one of the ‘substitute parents’ is genetically related to the child. 
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Sonia Allan sets out for us that we can find that information in section 24 of the ACT Parentage Act 2004. What 
criteria do the commissioning parents need to meet to enter into this arrangement in the ACT? Again, Sonia Allan, 
the review expert appointed by the government, says — 

Counselling and assessment is a requirement of the Court granting parenting orders. 
The ‘substitute parents’ must live in the Australian Capital Territory. 

What type of criteria does the surrogate need to meet? Again, helpfully, Associate Professor Allan informs us — 
Counselling and assessment is a requirement of the Court granting parenting orders. 

Those criteria need to be met for the surrogate as well as for the commissioning parents. It is important for us to 
consider this matter in our jurisdiction and also what is done in other jurisdictions. Is advertising legal? In the 
ACT, advertising for this is not legal. The website states — 

It is an offence to publish any advertisement to induce a person to enter into such an agreement or to 
publish an advertisement seeking someone willing to do so. 

Advertising for surrogacy is an offence in the Australian Capital Territory. Can agents or intermediaries or other 
people be involved in this arrangement in the ACT? Sonia Allan tells us — 

No. It is an offence to procure somebody to enter into a ‘substitute parent agreement’ with a third party. 
(100 penalty units and/or 1 year imprisonment). This means intermediaries, agents, clinicians or other 
people, cannot persuade or cause a woman and/or a couple to enter into such an agreement. 

That is the situation in the ACT. 
I touched on enforceability earlier. Can the parties change their minds? In the ACT, according to  
Associate Professor Allan — 

Parenting orders will not be made unless both birth parents (the birth mother, and her partner if any) 
freely, and with a full understanding of what is involved, agree to the making of the order. 

Basically, the ACT has a veto, at the end of the day, on these arrangements. That draws into question the whole 
issue of enforceability, as I mentioned earlier. If these types of arrangements are not enforceable, should that not 
tell us that there is a problem with them? Parenting orders will not be made in the ACT unless both birth parents—
the birth mother and her partner, if any—freely, and with a full understanding of what is involved, agree to the 
making of the order. Indeed, Sonia Allan tells us — 

The court must make the order if it is satisfied it is in the child’s best interests and both birth parents 
understand what is involved. In making its decision, the court must take the following factors into 
consideration: 
• whether the child’s home is with the substitute parent(s); 
• whether both substitute parents are at least 18 years old; 
• when only one of the substitute parents has made the application, whether the other agrees to the 

making of the order; 
• whether payment or reward (other than for expenses reasonably incurred) has been given or received 

by either of the child’s substitute parents pursuant to the agreement; and 
• whether both birth parents and both substitute parents have received appropriate counselling and 

assessment. The court may also take into consideration any other relevant information. 
Again, Associate Professor Sonia Allan draws our attention to sections 26(3) and (4) of the Parentage Act 2004 (ACT). 
Lastly, with respect to the ACT, what is the situation with access to information for the children who are born from 
surrogacy agreements? Associate Professor Allan tells us that — 

For the purposes of access to information, the legislation provides that relevant provisions of the 
Adoption Act 1993 (ACT) apply, thus providing for access to information about the birth parents 
(amongst other things). 

The professor takes our attention to section 29 of the Adoption Act 1993. The footnote states — 
… applicable sections regarding information include ss 60 (Confidentiality of records) other than 
subsection (1) (a); section 62 (3) (Provision of information); Division 5.3 (Identifying information) other 
than section 77, section 78 and section 79. 

That is the situation with surrogacy in the Australian Capital Territory, as has been identified by not only the 
Standing Committee on Legislation when it did its report in the thirty-seventh Parliament, but also  
Associate Professor Sonia Allan, who has helpfully provided some of this information on her website, Health Law 
Central. I anticipate that some of this information, as I said, is in the review report that the government is keeping 
secret and does not want us to see when we consider this bill. I now turn to the situation in New South Wales. 
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New South Wales does not have exactly the same system as that in the Australian Capital Territory. Albeit 
New South Wales is close in geographical proximity, it has a different system and a different parliamentary 
system—the ACT Parliament is unicameral and the NSW Parliament is bicameral. Nevertheless, helpfully, the 
Standing Committee on Legislation in the thirty-seventh Parliament also touched on the situation in New South Wales. 
I draw to members’ attention some commentary on page 10 of the report by the Standing Committee on Legislation 
of the thirty-seventh Parliament about the situation in New South Wales.  

Sitting suspended from 6.00 to 7.30 pm 
Hon NICK GOIRAN: Prior to the interruption for the dinner break, I was looking at starting an assessment of the 
New South Wales legislation on surrogacy. Earlier this afternoon, I looked at how the Australian Capital Territory 
deals with this type of legislation. I already indicated to members that New South Wales has a slightly different 
system from the ACT, notwithstanding that they are geographically proximate. Nevertheless, NSW and the 
ACT have two different systems of surrogacy and it is worth our while to have a look at their legislation to 
compare and contrast it with our own. This is, of course, made all the more necessary by the fact that the 
government wishes to hide from us Sonia Allan’s review report and expects us to undertake this exercise in 
lawmaking blindfolded. So I will spend a bit of time this evening looking at the New South Wales legislation 
and how it differs from our own legislation. 

As I indicated earlier today, I recommend to members two public documents that will provide them with  
some information about these different jurisdictions. One of those documents is the twelfth report of the 
Standing Committee on Legislation tabled in May 2008 in the thirty-seventh Parliament. The committee looked at 
the New South Wales legislation. The committee’s report at page10, paragraph 4.31 states — 

Until recently there was no legislation in NSW in relation to surrogacy. The purpose of the 
Assisted Reproductive Technology Act 2007 (NSW) includes the regulation of ART services and service 
providers and the establishment of an ART register. 

ART is assisted reproductive technology. The committee’s report goes on to say — 

Part 4 of the Act prohibits commercial surrogacy and its solicitation, and makes surrogacy agreements void. 

Parental status is determined according to the Status of Children Act 1996 (NSW). Presumptions of 
parentage arising out of the use of fertilisation procedures at section 14 of the Act set out certain 
irrebuttable presumptions: 

The committee then highlights for everybody’s attention three particular presumptions — 

• The husband of a woman who has undergone a fertilisation procedure (with her husband’s consent) 
is presumed to be the father of the child even if he did not provide any or all of the sperm used in the 
procedure and the woman is presumed to be the mother even if she did not provide the ovum used in 
the procedure. 

A footnote draws our attention to section 14(1)(b) of the NSW Status of Children Act 1996. The report goes on to 
outline the second of the three irrebuttable presumptions — 

• A man who provides sperm for an insemination to a woman who is not his wife is presumed not to 
be the father. 

Again, a footnote helpfully refers us to section 14(2) of the NSW Status of Children Act 1996. The third 
irrebuttable presumption drawn to our attention is — 

• If a woman becomes pregnant following a fertilisation procedure using a donated ovum, the woman 
who donated the ovum is presumed not to be the mother of the child. 

In this instance, a footnote refers us to section 14(3) of the NSW Status of Children Act 1996. The committee 
concludes its assessment of the New South Wales legislation at pages 10 and 11 of its report to the thirty-seventh 
Parliament by saying — 

Adoption by the arranging parents to obtain parental status is generally not an option as privately arranged 
adoptions are illegal in NSW and a surrogacy agreement that presumes later adoption of the child may 
involve serious breaches of the Adoption Act 2000. An option available to arranging parents is to apply 
to the Family Court for parental responsibility orders. 

In this instance, the committee refers us to some material from the “NSW Law Reform Commission, Report 81: 
Review of the Adoption of Children Act 1965 (NSW)” and the Department of Community Services website. 

That was the status of the legislation as best understood that was brought to the attention of this chamber when  
the committee last looked at the New South Wales legislation. Because we do not have the report from  
Associate Professor Sonia Allan—the one that the government continues to keep secret—we are left with no 
alternative than to look at what Sonia Allan has said in the public domain. As I mentioned to members earlier this 
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afternoon, Sonia Allan has a very good website, which I encourage members to familiarise themselves with. On 
that website, she spends some time assessing the New South Wales legislation. I hasten to add that the last time 
that I had the opportunity to review her website was in October last year. In the absence of any other information 
or updates, I suggest to members that this is the most current available information. Although, again, I encourage 
the government to release the report, so that we will have the absolute latest information rather than continuing the 
blindfold debate. 
Two pieces of surrogacy legislation—two statutes—are used in the jurisdiction of New South Wales. The first 
piece of legislation is the Surrogacy Act 2010 and the second is the Assisted Reproductive Technology Act 2007. 
The names of those two acts are both very similar to our own legislation; indeed, the legislation the 
government seeks for us to amend in this bill is the Human Reproductive Technology Act 1991. That act came 
into force 16 years before the New South Wales Assisted Reproductive Technology Act 2007. Then there was the 
Surrogacy Act 2008, which the government would like us to amend. That was in place two years before the 
New South Wales Surrogacy Act 2010. 
Associate Professor Allan and her publicly available material states that the guiding principle in the 
New South Wales legislation is that the best interests of the child of the surrogacy arrangement are paramount. 
I put to members that there is some consistency between jurisdictions, including our own, in that the best interests 
of the child of the surrogacy arrangement are paramount. I earlier referred to some of the remarks of my 
predecessor, Hon Barbara Scott, who during the inaugural debate urged upon members that that should be the 
paramount consideration when weighing up the competing interests in such matters. 
What is the legality of the different kinds of arrangements in New South Wales? Altruistic surrogacy arrangements 
are legal; however, New South Wales has an arrangement with respect to what is referred to as “reasonable costs”. 
I particularly draw to members’ attention section 7 of the New South Wales legislation, which deals with the issue 
of reasonable costs. Reasonable costs may be associated with three scenarios — 

(a) becoming or trying to become pregnant, 
(b) a pregnancy or a birth, and/or 
(c) entering into and giving effect to a surrogacy arrangement. 

According to Associate Professor Allan, the reasonable costs that can be facilitated under an altruistic surrogacy 
arrangement in New South Wales may include — 

… costs associated with the surrogate mother’s medical treatment, travel or accommodation; health, 
disability or life insurance that would not have been obtained otherwise; loss of earnings as a result of 
unpaid leave; — 

That in itself is quite interesting — 
entering into the agreement; and/or costs associated with the surrogate mother and her partner (if any) 
undergoing counselling; receiving legal advice; and being a party to proceedings in relation to parentage 
orders (including reasonable travel and accommodation costs). 

In that respect Sonia Allan again refers us to section 7 of the New South Wales legislation. That is what she draws 
to our attention with respect to altruistic surrogacy in New South Wales. 
But what is the situation for commercial surrogacy in New South Wales? Helpfully, Sonia Allan’s website indicates — 

Commercial surrogacy agreements that involve the provision of a fee, reward or other material benefit or 
advantage to a person in relation to entering into a surrogacy agreement, giving up a child, or consenting 
to the making of parenting orders are prohibited and subject to significant fines and/or up to two years in 
prison. 

In that respect the attention of members is drawn to section 8 of the New South Wales Surrogacy Act 2010. The 
associate professor also tells us — 

It is also prohibited to travel to another jurisdiction (for example overseas) to engage in commercial 
surrogacy arrangements, because the law has extraterritorial effect. 

I again draw to members’ attention that I have put an amendment on the supplementary notice paper that seeks to 
mirror that New South Wales provision that also exists in the Australian Capital Territory—the jurisdiction we 
looked at earlier this afternoon. Indeed, a third Australian jurisdiction has the same provision, and I will discuss 
that in due course; hopefully, I will get to speak about that jurisdiction this evening. 
Who may enter into a surrogacy arrangement in New South Wales? Associate Professor Allan says — 

The intended parent must be a single person, or a member of a couple (being a person and their spouse or 
defacto partner). 

That is the situation in New South Wales. Section 25 of the New South Wales Surrogacy Act 2010 sets that out. 
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With regard to the issue of gestational or traditional surrogacy, members might recall that the situation in the ACT 
was that only a gestational surrogacy conceived using assisted reproduction is recognised for the purposes of 
granting a substitute parenting order, whereas in New South Wales, gestational or traditional surrogacy may occur. 

The criteria that commissioning parents need to meet in New South Wales are quite comprehensive. According to 
Associate Professor Allan and her helpful website, Health Law Central — 

People entering surrogacy arrangements must meet a list of criteria in order for a parentage order to be made. 

In that respect attention is drawn to several sections of the New South Wales legislation; indeed, members may 
want to familiarise themselves with section 18 and then a large provision from section 21 all the way through to 
section 38 of the Surrogacy Act 2010. 

Associate Professor Allan notes that in New South Wales — 

There is an overarching principle that the best interests of the child are paramount. 

In New South Wales there are seven criteria that must be contemplated when considering the intended parents. 
The first criterion is that the arrangement must have been made prior to the surrogate conceiving the child. The 
second criterion is that the intended parent must be a single person or a member of a couple whereby both must 
apply. The third criterion is that the intended parent must be over the age of 25 years, or the maturity of a younger 
intended parent has to be established via counselling. It is interesting that New South Wales has a starting age of 
25 years. I recall that when the Standing Committee on Legislation considered the bill in the thirty-seventh 
Parliament, there was a majority and minority recommendation on age. I draw to members’ attention 
recommendation 8 on page 45, which will be particularly familiar to Hon Ken Baston, Hon Peter Collier and 
Hon Dr Sally Talbot. That recommendation of that report in the thirty-seventh Parliament says — 

A majority of the Committee (comprising Hons Graham Giffard, Ken Baston and Peter Collier 
MLCs) recommend that clause 15(2) of the Surrogacy Bill 2007 be further amended to include 
a minimum age requirement of 21 years for an “eligible couple”, an “eligible person” and 
“eligible surrogate”. A minority of the Committee (comprising Hons Sally Talbot and Giz Watson 
MLCs) consider that the current minimum age requirement of 18 is acceptable. 

The committee’s recommendations go on to state — 

The definition of “eligible surrogate” should include that the woman has preferably experienced 
a live birth prior to entering into the surrogacy arrangement. 

It is interesting to note that in New South Wales the intended parents must be over the age of 25. 

In New South Wales the fourth criterion regarding the intended parent is that the applicant must demonstrate 
a medical or social need for a surrogacy arrangement. The fifth criterion is that each of the parties must have 
received counselling from a qualified counsellor about the surrogacy arrangement and its social and psychological 
implications before entering into the arrangement. The next criterion is that each of the affected parties must have 
received legal advice from an Australian legal practitioner about the surrogacy arrangement and its implications 
before entering into the agreement. The last criterion for intended parents in New South Wales is that the applicant 
must be resident in that jurisdiction, New South Wales. Of course, the surrogacy arrangement must also be in writing 
in that jurisdiction. Those are the criteria for commissioning parents—the intended parents. The New South Wales 
legislation uses the word “intended” parents, but Associate Professor Sonia Allan uses the language 
“commissioning persons”—it does not really much matter. 

What are the criteria for the birth mother? What criteria does she need to meet in New South Wales? According to 
Associate Professor Allan and the Health Law Central website, we are informed — 

Principles regarding the best interests of the child, timing of agreement, and that counselling and 
independent legal advice must be obtained prior to the agreement, also apply to the birth mother and her 
partner if any. 

In addition, the birth mother must be over the age of 25 years; 

The birth mother and the birth mother’s partner (if any) must also have received further counselling from 
a qualified counsellor about the surrogacy arrangement and its social and psychological implications after 
the birth of the child and before consenting to the parentage order. 

That is the situation in New South Wales. It also states — 

The legal advice obtained by the birth mother and the birth mother’s partner (if any) must have been 
obtained from an Australian legal practitioner who is independent of the Australian legal practitioner who 
provided legal advice about the surrogacy arrangement to the applicant or applicants. 

That is to avoid any sense whatsoever of a conflict of interest and that the various parties have each obtained 
independent legal advice on the implications of entering into a surrogacy arrangement. It is interesting that these 
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matters are always referred to as an arrangement and not a contract. As identified earlier, it cannot possibly be 
called a surrogacy contract given that it becomes unenforceable unless they are willing to remove the child from 
the gestational mother and give it to the arranging parents; hence, why they are called “arrangements” rather than 
“contracts”. I think we should be pausing to contemplate the fundamental problem with these types of 
arrangements that cannot be enforced in any event. 

What is the situation with respect to advertising in New South Wales? Members may recall that in the Australian Capital 
Territory it is indeed an offence to publish an advertisement to induce a person to enter into such an agreement or 
to publish an advertisement seeking someone who is willing to do so. The situation in New South Wales, just 
around the corner, according to the website, is — 

Advertising is prohibited unless it is in relation to an altruistic arrangement, and no fee has been paid. 

(Other advertising—for example for commercial surrogacy, or where a fee has been paid—is subject to 
significant fines and imprisonment for up to 2 years). 

That is the situation with respect to advertising in New South Wales. Associate Professor Sonia Allan has drawn 
our attention, via her website, specifically to section 10 of the Surrogacy Act 2010, New South Wales. Can any 
agent, intermediary or other person be involved in these arrangements in New South Wales? The legislation does 
not prohibit such involvement. In other words, the legislation in New South Wales is really silent on that particular 
issue. 

When it comes to the important and vexed area of enforceability—in other words, can any party involved in the 
arrangement change their minds?—the situation in New South Wales, according to the Health Law Central 
website, is — 

A surrogacy arrangement is not enforceable. 

Specifically, I draw to members’ attention section 6 of the legislation in that jurisdiction, which sets out that such 
an arrangement is not enforceable. The Health Law Central website continues — 

This means a birth mother can change her mind, and will not be required to relinquish the child. 

Indeed, I think that is entirely appropriate. It would be most distasteful, to put it mildly, if a birth mother was 
forced to relinquish the child. The intended parents may also change their minds, which is interesting in and of 
itself, because what will happen to the child if the intended parents change their minds? I will look at those types 
of cases a little later. 

Nevertheless, in New South Wales, an obligation under a surrogacy arrangement to pay or reimburse the birth 
mother’s surrogacy’s costs is enforceable, provided that the arrangement is a “preconception surrogacy 
arrangement”. Members will recall that was one of the key criteria to such arrangements in New South Wales—
that is, the arrangement needed to be preconception. It is interesting that there is an enforceability element with 
respect to costs, but not really with respect to the final, dare I say it, product that is being sought in the end. That 
is not enforceable. As I indicated earlier, not that I think it should be, I think it goes to the very heart of what the 
problem is with these surrogacy arrangements if people do change their minds. 

What is the situation in that jurisdiction with respect to parenting orders? How do they work in New South Wales? 
In addition to meeting the criteria that I referred to earlier, that website states — 

… applications for parenting orders cannot be made until 30 days after the birth of the child, and may be 
made up to 6 months after the birth. The birth of the child must have been registered, and the child must 
be living with the applicant(s). 

That is the situation for parenting orders in New South Wales. Members can see that there is quite a number of 
differences between the regime in the ACT and the regime in New South Wales. However, one key element 
consistent between those two jurisdictions, which we do not have in WA, is the extraterritorial applications of our 
laws, and that is why I have put that matter in an amendment on the supplementary notice paper for members to 
consider, with much advanced notice, so that we can have a full and frank debate, notwithstanding that the 
government wants to hide information from us. 

To conclude with New South Wales, I note that when it comes to access to information for children, 
Associate Professor Allan’s website Health Law Central has this to say — 

Information concerning a child born as a result of a surrogacy arrangement, and the donors of gametes 
and/or birth parents must be entered on the Central Register of information maintained in New South Wales. 

Interestingly, I draw to members’ attention footnote 11 on the website, which takes us to section 37 of the 
New South Wales Surrogacy Act 2010. The website also refers to another act. Members might recall that in 
New South Wales, two pieces of legislation are in force that deal with this arrangement. There is the  
Surrogacy Act 2010 and the Assisted Reproductive Technology Act 2007. Associate Professor Allan has drawn to 
our attention that when it comes to accessing information for children, we need to look at both acts in that 
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jurisdiction. We should first look at section 37 of the Surrogacy Act 2010. At the same time, we need to look at 
section 41B of the Assisted Reproductive Technology Act 2007. New South Wales also has regulations, much as 
we do here in our jurisdiction. The other regulation that is pertinent to considering this issue of access to 
information for children is clause 17(a) of the New South Wales Assisted Reproductive Technology Regulations. 

Having spent a little bit of time looking at the state of play in the ACT and New South Wales, I think we can find 
some good pieces out of the legislation of both jurisdictions and implement them in our regime. Hence, I have, if you 
like, borrowed at least one of the items on the supplementary notice paper from the ACT and New South Wales. 
They, of course, are not the only jurisdictions in our Federation from which we can learn something about 
surrogacy now that we have the lived experience of the last 10 years in our state since surrogacy was first 
implemented in 2009. 

I would like to turn to the Northern Territory, the territory other than the ACT that I want to consider this evening. 
Interestingly, the Northern Territory was not discussed in the report by the Standing Committee on Legislation in the 
thirty-seventh Parliament. It was one jurisdiction not mentioned in its report. One of the honourable members who 
served on that committee in the thirty-seventh Parliament may recall the situation regarding the Northern Territory. 
If they do, perhaps they can speak to that in their second reading contribution. When we look at the table of 
contents of the report of the Standing Committee on Legislation, which was tabled in May 2008, and section 4 
of the report, which starts at page 2 and runs all the way to page 20—the 18 pages in which the report looks at 
the background of the bill—it is quite apparent that the committee looked at surrogacy legislation in other 
jurisdictions. I think we are indebted to the committee for having done so. The jurisdictions it looked at were 
Victoria, the Australian Capital Territory, New South Wales, Queensland, South Australia and Tasmania. There 
is then a little section entitled “Recent Developments in Australia” and it then refers to some international 
jurisdictions. It specifically refers to the United Kingdom, and the United States with specific emphasis on Florida 
and Washington. At no part of the report of the thirty-seventh Parliament is the Northern Territory touched on. 
That might be something that, again, the secret report from Associate Professor Sonia Allan that the government 
is hiding from us might enlighten us on. But in the absence of any other more current information while the 
blindfold debate continues, I draw members’ attention again to the Health Law Central website, where a section 
deals with the arrangements for surrogacy in the Northern Territory. As I mentioned earlier, the author of that 
website is Sonia Allan, so, hopefully, it is the next best level of information we can get on the public record given 
the government’s obsession with secrecy. 

In the Northern Territory, the situation concerning the relevant law and regulations is a little different from that in 
the other jurisdictions in our Federation. Indeed, there are no specific laws in the Northern Territory governing 
surrogacy. This does not, however, mean that surrogacy may be or is practised. According to Sonia Allan’s 
website, she says — 

Clinics must adhere to the National Health and Medical Research Council Ethical Guidelines on the Use 
of Assisted Reproductive Technology in Clinical Practice and Research 2007 … 

She says that any clinics in the Northern Territory need to be guided by that particular framework—those ethical 
guidelines—and they must do so in order to be accredited under the Reproductive Technology Accreditation 
Committee’s accreditation scheme. If people are interested in further information on Health Law Central about 
oversight or clinics that provide assisted reproduction, they can find that on that website. 

The guidelines by the National Health and Medical Research Council—the acronym on the site is NHMRC—
provide a number of things. In particular, our attention is taken to three things. The first of the National Health and 
Medical Research Council’s ethical guidelines on the use of assisted reproductive technology in clinical practice 
and research states — 

It is ethically unacceptable to undertake or facilitate surrogate pregnancy for commercial purposes. 
Clinics must not undertake or facilitate commercial surrogacy arrangements. 

That would be very annoying to the Leader of the House because she is on the record in this chamber as a supporter 
of commercial surrogacy. However, the National Health and Medical Research Council’s ethical guidelines on the 
use of assisted reproductive technology in clinical practice and research has said that it is ethically unacceptable—
ethically unacceptable—to undertake or facilitate surrogate pregnancy for commercial purposes. In the 
Northern Territory, therefore, clinics must not undertake or facilitate commercial surrogacy arrangements. The 
second of the guidelines states — 

• Noncommercial surrogacy (whether partial surrogacy or full surrogacy) is a controversial subject … 
and is prohibited in some states and territories. In other states and territories, clinics must not facilitate 
surrogacy arrangements unless every effort has been made to ensure that participants: 

• have a clear understanding of the ethical, social and legal implications of the arrangement; and 

• have undertaken counselling to consider the social and psychosocial significance for the 
person born as a result of the arrangements, and for themselves. 
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According to those guidelines, all those things have to be contemplated if there is going to be any non-commercial 
surrogacy in a jurisdiction. What particularly interests me about those guidelines is that the Reproductive Technology 
Council was very quick, after it realised it had some problems with the annual reporting processes, which I referred 
to earlier, to run to national guidelines to put up the shield to say, “We’re not going to give any more information, 
particularly if the information is in increments of less than five.” It was very quick to put up that shield and defence. 
But when do we ever hear a discussion around the “Ethical guidelines on the use of assisted reproductive 
technology in clinical practice and research”, which have been outlined by the National Health and Medical 
Research Council? It is interesting that there seems to be an element of silence when it comes to that issue, but 
when it comes to the reporting, it is easy to bring out the national guidelines, the shields and the defences. 

The third aspect of the guidelines is that clinicians should not advertise a service to provide or facilitate surrogacy 
arrangements nor receive a fee for services to facilitate surrogacy arrangements. I hope that when the parliamentary 
secretary eventually replies to this debate, there will be some explanation of the extent to which the government has 
considered those guidelines with respect to the legislation before us. To what extent was there some deliberation 
around the consistency between the bill and those guidelines, which are obviously adhered to, and which clinics 
must adhere to in the Northern Territory? If that has not occurred, why is that the case? Is that because the 
government has said, “We do not need to do that this time, because we’ll wait for the Professor Sonia Allan review 
to do that”? If that is the case, it once again underscores why we need that information now and not at the end of 
a debate or, even worse, after a bill has already passed through the Parliament. I trust that the parliamentary 
secretary will be in a position to explain the situation with the national ethical guidelines. 

When it comes to the Northern Territory, consideration must also be given to the arrangements for the transfer of 
legal parentage. Interestingly, there is no provision in the Northern Territory to transfer legal parentage following 
a surrogacy arrangement. However, it should be noted that a birth mother is recognised in all states and territories 
of Australia as the legal mother of children to whom she has given birth. In that respect, our attention has been 
drawn to the Northern Territory’s Status of Children Act. That situation applies to the recognition of the birth 
mother in the Northern Territory. There is no opportunity to remove her from that status, unless she relinquishes 
the child for adoption, and rightly so. In the Northern Territory, if the birth mother is married or in a de facto 
relationship, her partner will be deemed the other legal parent of the child. If there was a surrogacy arrangement, 
there would be no recognition of the commissioning person as legal parent in most situations, and no mechanism 
to transfer legal parentage to them; that is, a sperm donor to a child conceived using artificial insemination or 
artificial reproductive technology is not a legal parent under the act. That is the case in the Northern Territory by 
virtue of sections 5A and 5F of the Status of Children Act. According to Associate Professor Sonia Allan, the only 
potential situation in which a male, as the commissioning person, might be recognised as the legal father would be 
if he was the genetic father as a result of sexual intercourse. He would then have to meet the presumptions under, 
or make application for a declaration of paternity pursuant to, the Status of Children Act. If members are interested 
in that, they should look at sections 9, 9A, 9B and 11 of the Northern Territory legislation. Those four sections, in 
combination, set that out with respect to when the male is the commissioning person. However, Sonia Allan goes 
on to say on her website in her assessment of the Northern Territory regime — 

However, even if this situation did occur, such circumstances may give rise to other legal issues and 
complexities … 

She then sets out some of those complexities in her assessment and analysis of that regime. It has been said, 
proffered, articulated, asserted or suggested that commercial surrogacy can occur in the Northern Territory. 
Sonia Allan unpacks that on her website and asks whether that is indeed correct. It is not available in any other 
jurisdiction in Australia anymore. Indeed, as I identified earlier, the ACT and New South Wales go so far as to say 
that their residents are not to go overseas to procure commercial surrogacy arrangements. There is a third 
jurisdiction, which I will get to in the fullness of time. Is it correct that commercial surrogacy can technically occur 
in the Northern Territory? Sonia Allan says that whilst that has been suggested — 

Such suggestions appear to relate to the [hypothetical] situation in which a man could pay a woman to 
have sexual intercourse with him with the intention that she become pregnant and then hand over the 
child to him at birth. This would be done on the basis that he would be recognised as the ‘legal father’ of 
the said child under the Status of Children Act (NT), and that there are no explicit laws prohibiting 
commercial surrogacy. 

Sonia Allan takes us through that hypothetical situation under the Northern Territory regime on her website. She 
goes on to say — 

However, stating that such a situation would be ‘technically’ lawful ignores the legal complexities of the 
matter. 

She then sets out, from what I can see, at least three examples of the legal complexities of such a scenario. She says — 
• if the birth mother was married or in a defacto relationship, her partner would be presumed to be the 

legal parent of the child, and the presumption would have to be rebutted in a Court; 
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• even if/when the paternity of the child is established, the birth mother would continue to be the legal 
mother of the child, and would continue to have legal rights and responsibilities regarding the child. 
For example: 

• if the child resided with the legal father, he could claim child support from her; 

• or, if the mother decided not to relinquish the child, and it continues to reside with her, she 
could claim child support from the legal father; and/or 

• family law proceedings could be taken by the birth mother or father claiming rights of 
visitation or residence orders in relation to the child.  

They are three examples that have been provided by the professor, some complexities in the event that this 
hypothetical situation were to take place in the Northern Territory. She goes on to say — 

• if hypothetically, the man has a partner, and the intention was that the birth mother relinquish the 
child and the partner of the father would adopt the child, all parties would be in breach of the 
Adoption of Children Act NT, which prohibits payment or reward for, or in consideration of, the 
adoption of a child—either before or after its birth. 

She specifically references section 69 of the Northern Territory Adoption of Children Act. 

In concluding my assessment of the Northern Territory legislation, I note that, in addition, some other questions 
have been posed on the Sonia Allan Health Law Central website about the Northern Territory situation. She says — 

There are also questions about whether such an arrangement would amount to the ‘sale of a child’ under 
Australia’s international law obligations. For example, in its last report to the … United Nation’s Human 
Rights Committee, the Commonwealth Attorney General’s Department listed prohibitions of commercial 
surrogacy in other states as meeting our obligations under international law to prevent the sale and 
trafficking of children. 

Reference is made to the Attorney-General’s Department of the Commonwealth of Australia’s response to the list 
of issues, specifically a documented entitled “Optional Protocol to the Convention on the Rights of the Child on 
the Sale of Children, Child Prostitution and Child Pornography”. That is dated 4 and 5 June 2012. According to 
Sonia Allan — 

This could imply the view that when commercial surrogacy occurs, in whatever form, it is in breach of 
Australia’s obligations under international law. 

It is suggested therefore that, at the very least, it is precarious to interpret or suggest that the position in 
the Northern Territory is one that lawfully allows commercial surrogacy, or one in which ‘technically’ 
commercial surrogacy may occur. Such a view might lead people into arrangements that are fraught with 
legal difficulties, and may impact upon women and children (as well as commissioning person(s)) 
negatively. 

She concludes her assessment of the Northern Territory situation by, quite understandably, providing this general 
comment to anyone who is interested in that jurisdiction. She says — 

People should always seek independent legal advice to determine not only what is or is not lawful, but 
what the legal impacts and ramifications of certain actions may be. 

We can see that the situation in the Northern Territory is quite different from that in any of the other states and 
territories of our nation. Nevertheless, this useful analysis has been undertaken by Associate Professor Sonia Allan 
on her Health Law Central website and I would encourage members to familiarise themselves with those provisions. 

I would like to turn to the situation in Queensland. Having looked at the situation in the Australian Capital 
Territory, New South Wales and the Northern Territory, the situation in Queensland is also important for us 
because members may remember that earlier I said that I have an amendment on the supplementary notice paper 
that looks at the extraterritorial application of our legislation and that it is borrowed from three other 
jurisdictions—firstly, the ACT and, secondly, New South Wales. It is obviously not borrowed from the 
Northern Territory, because it does not have a specific regime or scheme outlined, but the third jurisdiction that 
we can borrow this important provision from is Queensland. In due course, it will be open for members to 
contemplate when they look at that amendment why we would have the gold standard when it comes to 
extraterritorial application of laws in Queensland, New South Wales and the ACT, but not in Western Australia. 
Maybe that is something that has been discussed by Associate Professor Sonia Allan in her review, but we will 
not know the answer to that question either, because the government continues to keep that information a secret 
as we continue the blindfolded debate. The relevant legislation in Queensland is the Surrogacy Act 2010. Some 
guiding principles have been outlined in Queensland but I also want to draw to members’ attention that the 
Standing Committee on Legislation of the thirty-seventh Parliament also considered this jurisdiction. Members 
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might recall that the committee provided some helpful comments on the ACT and also New South Wales and, 
for reasons that are not immediately apparent, it did not comment on the Northern Territory. Perhaps that was 
simply because there is no special regime there. That may be quite an understandable explanation for why it 
was not commented on. When it comes to Queensland, the committee of the thirty-seventh Parliament in its 
twelfth report, in the fourth chapter at page 11, paragraph 4.35, says — 

The Surrogate Parenthood Act 1988 (Qld) makes both altruistic and commercial surrogacy arrangements 
illegal. 

Reference is made to section 3 of the Surrogate Parenthood Act 1988. The committee goes on to say — 

The parentage of children born through ART procedures is determined in accordance with the Status of 
Children Act 1988 (Qld). 

Members may recall that that is a very similar act to what is outlined in the Northern Territory. Be that as it may, 
the committee concludes its assessment of Queensland on page 11, paragraph 4.37, of its twelfth report by 
saying — 

The presumptions are similar to those in the NSW Act. Where a woman has undergone an ART procedure 
with the consent of her husband, the husband is presumed to be the father of the child and the donor of 
semen shall be presumed not to be the father. 

Reference is made to sections 15 and 16 of the Queensland Status of Children Act 1988. The committee goes on 
to say — 

Following a fertilisation procedure where a donated ovum is used and semen from the husband or from 
donated sperm, the married woman shall be presumed to be the mother. The donor of the ovum is 
presumed not to be the mother. The husband shall be presumed to be the father whether or not he provided 
the sperm and the sperm donor (if any) shall be presumed not to be the father.  

Reference is made there to section 17 of the Status of Children Act 1988 that I referred to earlier. That is what the 
committee had to say on the Queensland legislation in its twelfth report of the thirty-seventh Parliament. Of course, 
that is now quite some time ago. The committee reported in May 2008, which is some 10 and a half years ago. 
We want the most up-to-date information on each of the jurisdictions, particularly in my case because I want to 
encourage members to consider amending our legislation to be at least at the standard of the legislation in 
other jurisdictions. 

What did Sonia Allan have to say about this issue? We do not know what she has told the government because 
government members have had the draft report since September but they are busy fiddling with it, asking for 
rewrites and the like. That worries me because I do not want to know what the member for Kwinana has to say 
about all these things; I want to know what the reviewer has to say about them. The taxpayer has funded the review 
to the tune of some $200 000, so I think we are entitled to get value for money and find out what the reviewer has 
to say about Queensland. We do not need to know what the member for Kwinana thinks. He has had his say, but 
he wants to make sure that we cannot find out this information. He wants to keep it behind lock and key. 
Thankfully, we are not completely lost regarding what the reviewer has to say about the Queensland situation 
again because of the website I have referred to on a few occasions today called Health Law Central. It sets out the 
analysis of the Queensland legislation from the perspective of Sonia Allan, who is one and the same reviewer 
I referred to earlier. Her assessment states that some guiding principles have been established in the Queensland 
legislation. In particular, four are drawn to our attention. 

The first of the four guiding principles states — 

• The well-being and best interests of a child born as a result of a surrogacy arrangement, both 
through childhood and for the rest of his or her life, are paramount. 

That is the paramount consideration in the Queensland legislation. The second guiding principle states — 

• A child born as a result of a surrogacy arrangement should be cared for in a way that — 

• ensures a safe, stable and nurturing family and home life; and 

• promotes openness and honesty about the child’s birth parentage; and 

• promotes the development of the child’s emotional, mental, physical and social well-being. 

The third and fourth guiding principles in the Queensland legislation state — 

• The long-term health and well-being of parties to a surrogacy arrangement and their families 
should be promoted. 

• The autonomy of consenting adults in their private lives should be respected. 
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The website continues to assess the situation in Queensland. Again, as it does helpfully for the other 
jurisdictions, including the ones I have touched on—the Australian Capital Territory, New South Wales and the 
Northern Territory—it asks what kind of arrangements are legal in Queensland. The short answer to that question 
is that altruistic surrogacy is permitted but commercial surrogacy is not permitted. That is another jurisdiction that 
the Leader of the House would not be happy with because it prohibits commercial surrogacy. The 
Leader of the House would be interested to know that Queensland goes so far as to prohibit commercial surrogacy 
with penalties of fines and up to three years in prison. It is also an offence for someone who is ordinarily resident 
in Queensland to engage in commercial surrogacy elsewhere. That is the extraterritorial provision I referred to 
earlier. We now know, despite the government’s efforts to keep this information secret from members, that 
Queensland, New South Wales and the Australian Capital Territory all have extraterritorial provisions, just like 
the one that is on the supplementary notice paper. 

What is the situation with altruistic surrogacy in Queensland? As I flagged earlier, it is legal. The reimbursement 
of costs is also permitted in Queensland. Costs can be reimbursed as long as they are associated with becoming or 
trying to become pregnant; secondly, a pregnancy and birth; thirdly, the birth mother and her spouse, if any, being 
a party to the surrogacy arrangement; and, fourthly, court proceedings relating to the parentage order. The 
reviewer, on her website at least, states — 

This may include medical costs for the birth mother; costs, including medical, for the child; health, 
disability or life insurance premiums bought in relation to the pregnancy and birth; certain counselling 
and counsellor’s report costs; legal costs; the birth mother’s loss of earnings for a period of 2 months — 

Members might recall that that was not the situation in New South Wales. In New South Wales, the legislation refers 
to loss of earnings as a result of unpaid leave. The costs of any unpaid leave can be covered in New South Wales. 
That would be interesting because unpaid leave could be a very long time. In Queensland, it is restricted to 
two months for altruistic surrogacy. Although the default position is two months, the website states that it can be 
more if she was unable to work due to medical reasons associated with the pregnancy and it refers to other 
“reasonable costs associated with the surrogacy arrangement or the parentage order”. 

Who may enter into a surrogacy arrangement in Queensland? The simple answer is that any person can, regardless 
of their relationship status; that is, intended parents may be married or de facto couples, including same-sex de 
facto couples, or they can be single. What is the situation regarding gestational or traditional surrogacy in 
Queensland? Both are permissible but the big proviso is that the arrangement is altruistic. The intended parents, 
or parent, do not need to have a genetic connection to the child or birth mother. Again, that is quite different from 
some other jurisdictions. In particular, I draw members’ attention to the fact that regarding gestational and 
traditional surrogacy, both of which are permissible in Queensland, any method for conception may be used, such 
as in-vitro fertilisation, artificial insemination, self-insemination or natural conception. 

It is important to consider the criteria for the commissioning parents. Once I have a look at that, I will look at the 
surrogate criteria in Queensland. For commissioning parents, it is clear when one looks at section 14 of the 
Queensland Surrogacy Act 2010 that there must be a medical or social reason for entering into the agreement. The 
arrangement must be made before the birth mother becomes pregnant. In Queensland, in order to transfer 
parentage, legal requirements must have been met. Those legal requirements include the need for independent 
legal advice prior to entering into a surrogacy arrangement, which must not be provided by the same person who 
advises the birth mother. Again, as I mentioned earlier, in the other jurisdiction, that is there to ensure that there is 
no conflict of interest. In addition, to transfer parentage, legal requirements that have to be met also include 
counselling prior to the arrangement concerning whose genetic material will be used, the social and psychological 
implications of entering into a surrogacy arrangement and applying for parenting orders, and the long-term 
implications for all parties. In addition, some other criteria are needed for parenting orders. I will touch on that in 
a minute. 

I would like to consider what criteria needs to be met for the surrogate in Queensland. They also have criteria to 
meet, as one would imagine. In particular, I will refer to a number of sections of the Queensland Surrogacy Act 2010. 
They include sections 16(2) and 18. When we contemplate those sections and look at the criteria that must be met 
by the surrogate, it is worth noting that independent counselling and legal advice prior to entering into the 
arrangement are a requirement of the court granting parenting orders. Also, the birth mother and her partner, if 
any, must be over the age of 25 when they enter into the agreement. Again, we are seeing a theme with the age of 25. 
As I mentioned earlier, this is for Queensland. Maybe that is an additional amendment that is worthy of 
contemplation by us, because that is also the situation in New South Wales, where 25 years old is the age threshold. 
I am reminded of the Standing Committee on Legislation of the thirty-seventh Parliament, whose membership 
included Hon Ken Baston and Hon Peter Collier. The majority of that committee suggested that the age should be 
21 years old and the minority said to leave it at 18 years old. I would like to ask members to contemplate whether 
the age should be raised to 25 years old, as is the case in Queensland and New South Wales. We would hardly be 
doing anything radical. One might even say that we are trying to be uniform with those jurisdictions. But there 
may be pros and cons, and members will no doubt give that some further consideration, as I also intend to do. 
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In Queensland, the birth mother must also register the birth of the child and she and any partner will be named on 
the child’s birth certificate. An application must then be made to transfer legal parentage. Section 18 of the 
Queensland Surrogacy Act 2010 is the relevant section that deals with that issue. It is noted by the reviewer on her 
website that the legislation explicitly provides that, regardless of what is agreed or in writing, a birth mother has 
the same rights to manage her pregnancy and birth as any other pregnant woman—and rightly so! That is noted 
by the reviewer. Again, is this a piece of information that the reviewer wants to communicate to us as members? 
Is the reviewer trying to get this information through to us in her review? Was it in the draft that the reviewer 
provided to the government last year that the government provided feedback on in September? Is it in there? We 
do not know because the government, in its obsession with secrecy, does not want us to find out this information. 
All we want to know is what the reviewer had to say about these jurisdictions in light of the very comprehensive 
terms of reference that the government provided to the reviewer, who I believe has charged the taxpayer probably 
approximately $200 000 at the moment. But only the parliamentary secretary and the Minister for Health know 
that information, which they continue to keep secret from everybody. 

What is the situation on the legality of advertising in Queensland? Is it legal in Queensland to advertise surrogacy 
arrangements? The simple answer is no, it is not legal to do so in Queensland. Members will see a continuing 
theme here. That seems to be the primary case in most jurisdictions throughout our Federation. Indeed, Queensland 
goes a little further by being very explicit. It states — 

(1) A person must not publish an advertisement, statement, notice or other material that — 

(a) is intended or likely to induce a person to agree to act as a birth mother; or 

(b) seeks or purports to seek a person willing to act as a birth mother; or 

(c) states or implies that a person is willing to agree to act as a birth mother; or 

(d) states or implies that a person is willing to enter into a surrogacy arrangement. 

Reference is made to section 55 of the New South Wales Surrogacy Act 2010. Advertising includes any 
publication by public, television, radio, the internet, newspaper, periodical, notice, circular or any other form of 
communication. The maximum penalty is a fine of 100 penalty units, which is approximately $17 000 in 
Queensland, or three years’ imprisonment. Again, has the reviewer, Sonia Allan, had anything to say about that 
issue for the Western Australian legislation? We do not know. Why do we not know? It is because the government 
wants to keep that report secret. The government keeps it under lock and key. It feels that it is appropriate that we 
should consider this legislation without that information before us. 

Can agents, intermediaries or other people be involved in the Queensland regime? Can that be done? It is an 
offence to provide a technical, professional or medical service to another person if the person knows that the other 
person is or intends to be party to a commercial surrogacy arrangement and the person provides a service with the 
intention of assisting the other person to become pregnant for the purpose of the arrangement. Again, the penalty 
is some 100 penalty units, which, as members will recall, is approximately $17 000 under the Queensland penalty 
unit system, or three years’ imprisonment. On her website, the reviewer has taken our attention to section 58 of 
the Queensland legislation and the involvement of agents and intermediaries. 

The big question in Queensland is whether these surrogacy arrangements are enforceable. The simple answer to 
that question is that surrogacy arrangements are not enforceable in Queensland, and quite rightly so! We do not 
want in Queensland, or any other jurisdiction, birth mothers being forced to leave their child or have their child 
taken away from them and given to another person. Irrespective of the agreement or arrangement, they are not 
enforceable. I remind members that I think that should indicate to us that there is a problem. If these arrangements 
are not enforceable, why are we as a Parliament rolling out the red carpet for such arrangements when we know 
full well that they are not enforceable and that people can change their mind at the last minute? As I say, when it 
comes to the gestational mother—the birth mother—I support that. I do not think that she should ever have her 
child taken away from her. That is the problem with these surrogacy arrangements: they are not enforceable. 
I caution members to reconsider whether we want to extend the scope of such unenforceable arrangements. This 
means that in Queensland the birth mother can change her mind and does not have to relinquish the child. The 
intended parent may also change their mind. Again, I ask members: What would happen if the intended parent 
changes their mind and says, “Sorry, we don’t want this child anymore”? What would happen then? That would 
create a great tension and awkwardness that might not have been contemplated at first instance. But, in the end, 
that is what we are dealing with. Is that in the best interest of the child in question or, once again, have we elevated 
the desire and interest of adults above the rights of children? 

In Queensland, reimbursement of reasonable costs associated with the pregnancy and birth is enforceable, unless 
the birth mother does not relinquish the child or consent to parentage orders. That is very interesting in and of itself 
because, effectively, that means in Queensland the birth mother kind of has—by way of an analogy—a gun to her 
head. She either gives up the child and gets her reimbursement for reasonable costs, or she changes her mind and 
says, “No, I’ve bonded with this child over the last nine months; I am not giving up this child”, and under the 
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Queensland system is then told, “No, you don’t get your reasonable costs back.” That situation in Queensland is 
quite untenable. It is not an aspect of Queensland’s approach to this issue that I would want us to follow. 
Nevertheless, the reviewer makes reference on her website to the enforceability and reimbursement of reasonable 
costs, which is addressed by section 15(2) of the Queensland Surrogacy Act 2010. 

We also need to consider how parentage orders are made in Queensland. An application for a parentage order can 
be made no less than 28 days and no more than six months after a child’s birth. The child must have been living 
with the applicants for more than 28 days before they can apply for an order. The Queensland legislation provides 
extensive requirements that parties to the agreement must meet before a parentage order will be made. If members 
are interested, they can find these extensive requirements in sections 26 to 31 of the Queensland legislation. All 
those sections will give members a good appreciation of the type of requirements that parties in Queensland must 
meet in order to achieve a parentage order. Those requirements deal with the birth mother, her partner if there is 
one, any other birth parent or a person whom under the law would be considered to be the legal parent of the child. 
The requirements also refer to the commissioning persons, legal advisers and counsellors. All this information 
must be provided to the court with written affidavits confirming the agreement and swearing that the requisite 
criteria have been met. 

Probably not today, but maybe on another occasion when I get to continue my remarks, I would like to explore the 
issue of written affidavits being filed at the time parentage orders are made and the type of information that would 
be helpful for the courts to assess whether parentage orders should be made. I would like to explore the type of 
commitments individuals should make in the affidavit on another occasion. I doubt very much that I will have the 
opportunity tonight, given that I am only up to the Queensland legislation at this point. 

On the Queensland legislation and parentage orders, Sonia Allan said on her Health Law Central website that 
a surrogacy guidance report must also be prepared by an independent and appropriately qualified counsellor, and 
submitted to the court. The surrogacy guidance report is a novel approach taken in Queensland. We did not hear 
of surrogacy guidance reports when we looked at the regimes in the ACT, New South Wales and the 
Northern Territory. When we look at Queensland, we see it has the surrogacy guidance report. What do these 
reports have to detail? The reports have to detail that an independent and appropriately qualified counsellor 
interviewed the birth mother, the birth mother’s spouse if there is one, any birth parent and the applicant or joint 
applicants. That must be done as part of the surrogacy guidance report. The report also outlines each relevant 
person’s understanding of the social and psychological implications on the child and relevant persons of the 
making of a parentage order. It is an indication that there must already be some social and psychological 
implications of these surrogacy arrangements. If there were no social and psychological implications, why would 
Queenslanders ask for these surrogacy guidance reports to be done? Obviously, they have worked out—and 
I would agree—that there are social and psychological implications of these arrangements. The Queensland 
regime’s surrogacy guidance report also requires that the relevant persons are open and honest about the child’s 
birth parentage and that the parentage is for the wellbeing and best interests of the child. It is also expected that 
the care arrangements that the applicant or joint applicants have proposed for the child are included in the report 
and that every relevant person’s understanding of those arrangements can be set out in the surrogacy guidance 
report. Lastly, the report has some consideration of every relevant person’s understanding of whether the making 
of a parentage order would be for the wellbeing or in the best interests of the child. Specific reference is made to 
section 32 of the Surrogacy Act 2010. 

As I conclude my consideration of the Queensland legislation, having looked at the ACT, New South Wales and 
the Northern Territory, once again, it is very important that we consider the access to the information available to 
children in Queensland as part of surrogacy arrangements. What does the Queensland regime say about such things 
and how does that differ from our regime? Once again, this is the type of issue that one would expect the reviewer 
would have looked at. She might even have done some analysis or compare-and-contrast work. But we will not 
know that because the government wants to continue to keep that review secret and allow this blindfold debate to 
continue. On access to information for children in Queensland, the reviewer states on her website, Health Law 
Central, that a stipulation of the guidance report is that a counsellor establish each relevant person’s understanding 
of a couple of things. First of all, who are these “relevant persons” we are talking about? I said earlier that the 
Queensland legislation provides extensive requirements that parties to the agreements must have met before an 
order will be made. Those include the birth mother and her partner, if any; any other birth parent; a person who 
under the law would be considered the legal parent of the child; the commissioning persons; and legal advisers 
and counsellors. So, obviously, they are part of a broader group of relevant persons contemplated by the surrogacy 
guidance report. 

The final criteria when looking at the issue of access to information for the children is each person’s understanding of — 

(A) the social and psycological implications of the making of a parentage order on the child 

(B) openness and honesty about the child’s birth parentage being for the wellbeing, and in the best 
interests, of the child. 
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Those things must be established, and there is a stipulation that a counsellor must establish in the guidance report 
what each relevant person’s understanding is of those two things. However, the reviewer, I note, in concluding her 
assessment of the Queensland legislation, particularly with respect to this issue of access to information for 
children, states — 

… as there is no central registry for details of the birth mother and/or donors of gametes to be recorded 
in Queensland, the child’s future access to information about its birth, birth mother and/or donors of 
gametes is reliant upon the parties honouring the undertaking, made at the time that the independent 
counselling for the surrogacy guidance report and parenting order application were being made. 

The reviewer, Sonia Allan, set out that assessment of the Queensland legislation. The assessments provided on the 
website are merely statements of fact. They are outlining the position in those states, but not really providing 
commentary, advice, recommendations or findings. We do not have the benefit of those things. At the moment, 
only the government has those types of extra information while it is fiddling with the report it has had since at 
least September last year, and which it refuses to provide to the house. 

Having looked at the situation in the Australian Capital Territory, New South Wales, the Northern Territory and 
Queensland, I would like to take a moment to look at South Australia. Ideally, I would like to get to Tasmania and 
Victoria, but I seem to be running out of time this evening. In any event, I will make a start on South Australia. 

The Standing Committee on Legislation of the thirty-seventh Parliament also looked at the South Australian 
jurisdiction. Members might recall that the committee looked at various jurisdictions, not including the 
Northern Territory. I note that when the committee contemplated, deliberated and reported on the South Australian 
legislation, it did so in a quite concise fashion in its twelfth report to the thirty-seventh Parliament, in 
two paragraphs on page 11. I will begin with paragraph 4.38, which says — 

According to the Family Relationships Act 1975 (SA) both a surrogacy contract and a procuration 
contract is illegal and void. 

The committee made reference to section 10G of the South Australian Family Relationships Act 1975. The 
committee concluded its assessment of the South Australian legislation at paragraph 4.39 of the report by stating — 

The legal parentage of a child born as a result of ART — 

That is, artificial reproductive technology — 

is determined in accordance with the Family Relationships Act 1975 (SA) which provides that the woman 
who gives birth to a child is the mother, regardless of whether donated ovum was used. 

The committee makes reference to section 10C of the South Australian legislation, but it goes on to say — 

The donor is not regarded the mother.  

That is reference to section 10E. The committee concludes its assessment by saying — 

Where a married woman undergoes a fertilisation procedure with the consent of her husband, the husband 
is presumed to be the father of the child. The donor of the sperm is not regarded as the father. 

Reference there is made to sections 10D and 10E of the South Australian Family Relationships Act 1975. 

That assessment of the South Australian legislation was provided to the thirty-seventh Parliament by the 
Standing Committee on Legislation. The South Australian legislation, I might say, obviously must have some 
importance to the government. Remember, the government wants to keep this information secret from us, but it 
admitted, in answer to a parliamentary question, that the South Australian legislation is important to it. I will 
remind members what the parliamentary secretary said in answer to questions I asked last year when I found it 
very odd that the government was not providing the report as promised. It had promised that the information would 
be made available by 12 October, and later said it would be available by 31 December. On 31 October last year, 
when it was caught out trying to be too shifty by half in its answers to parliamentary questions, when it was caught 
out trying to pretend that the review suddenly now had to do with only the Human Reproductive Technology Act—
very conveniently forgetting about the Surrogacy Act—the parliamentary secretary said, in answer to part (5) of 
my question without notice 1038 — 

This date is currently being confirmed; however, we will advise the member as soon as possible — 

Well, that was rubbish because she still has not told me and we are now in February — 

when a revised date is confirmed. The surrogacy legislation in South Australia is under review. 

So, all of a sudden, the government is interested in the South Australian legislation. The answer continues — 

The South Australian report is anticipated later this year. Feedback from the South Australian report will 
help inform the review. 
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The government made a big deal about waiting for the South Australian review to take place before it could finalise 
the review. It must be quite frustrating for the government when people do not provide information to it in a timely 
fashion and it cannot finalise things. Imagine what it is like for a diligent member of Parliament trying to make 
a decision on a bill and looking at the different provisions when the government is trying to hide information. 
Nevertheless, in its answer at the end of last year, the government highlighted the review of the South Australian 
legislation. Again, we do not know what Sonia Allan’s review said about that because of the top-secret approach 
taken by this government; nevertheless, we know, as I earlier mentioned to members, that the same reviewer has 
a helpful website that sets out some analysis and at least some basic facts about the South Australian legislation. 

I will spend a moment on what the South Australian legislation looks like. It is important to note at the outset that 
two pieces of legislation are relevant to the South Australian scheme. The first is the Family Relationships Act 1975 
and the second is the Assisted Reproductive Treatment Act 1988. Interestingly, both those pieces of legislation 
came into effect well before the Western Australian regime—the Western Australian Human Reproductive 
Technology Act came into effect in 1991 and the Surrogacy Act in 2008—and the arrangements in South Australia 
started earlier than they did in WA. 

What are the guiding principles in the South Australian legislation? According to the Health Law Central website, 
they are — 

The welfare of any child to be born as a consequence of the provision of assisted reproductive treatment 
must be treated as being of paramount importance, and accepted as a fundamental principle. 

It is like a broken record with these jurisdictions. The legislation of jurisdiction after jurisdiction keeps saying that 
the best interests of the child is the fundamental principle—not the best interests, the best desires or the so-called 
rights of adults. That never appears. It does not appear at all, certainly not with regard to the commissioning 
parents. But consistently, in jurisdiction after jurisdiction, as I hope the point has been made today, the best 
interests and the welfare of any child to be born must be the paramount principle; it must be the fundamental 
principle of paramount importance. That is precisely what my predecessor Hon Barbara Scott said some 11 years 
ago in the remarks that I referred to earlier. 

What type of arrangements are legal in South Australia? Once again, we need to look at the distinction between 
altruistic surrogacy and commercial surrogacy. The situation with commercial surrogacy is very simple. In 
South Australia, once again, like in every other jurisdiction, in jurisdiction after jurisdiction—that will annoy the 
Leader of the House—commercial surrogacy is prohibited. It is the same in Western Australia, South Australia, 
New South Wales and Queensland—in jurisdiction after jurisdiction. But for altruistic surrogacy in South Australia, 
those agreements are permissible subject to certain criteria being met. The website states — 

Reimbursement of expenses in relation to altruistic agreements are permitted provided they are connected with 
• a pregnancy (including any attempt to become pregnant) that is the subject of the agreement; 

• the birth or care of a child born as a result of that pregnancy; 

• counselling or medical services provided in connection with the agreement (including after the 
birth of a child); or 

• legal services provided in connection with the agreement (including after the birth of a child). 

That is the situation for altruistic surrogacy in South Australia—commercial surrogacy is prohibited. 

Who may enter into these altruistic arrangements in South Australia? Its legislation, according to the reviewer, 
Sonia Allan, is that it is a married or de facto heterosexual couple. That is the situation in South Australia, 
according to the website of the reviewer. If more recent information than that is available, it will be for the 
government to draw it to our attention. But that is the information that is available on the public record, since the 
other information that the government has spent nearly $200 000 on has been kept secret. 

What is the situation for gestational or traditional surrogacy in South Australia? Both are possible; however, at 
least one of the commissioning parents must provide human reproductive material for creating an embryo for the 
purposes of the pregnancy, unless the commissioning parents have a certificate issued by a doctor explaining why 
this is not possible. That is the arrangement in South Australia, in the jurisdiction of our nearby neighbours across 
the Nullarbor. 

What are the criteria that must be met for commissioning parents? There are quite a few criteria for commissioning 
parents to meet, but the surrogate mother must meet not anywhere near as many criteria. The first criterion that the 
surrogate mother must meet in South Australia is that she must be at least 18 years old. Members will remember 
that several other jurisdictions require that the surrogate mother must be at least 25 years old. I am asking whether 
we should look at that. The majority of the members of the Standing Committee on Legislation that looked at this 
legislation in 2008 said that the age should be 21, but a minority of committee members said it should be 18 years. 
A lot of other jurisdictions have the age as 25 years. Is that something we should consider as an amendment in this 
legislation? In any case, in South Australia, it is 18 years. The surrogate mother must have been assessed and 
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approved as a surrogate by a counselling service. That is not a particularly onerous set of criteria for the 
surrogate—they have to be at least 18 years old and must have been assessed or approved as a surrogate by 
a counselling service. However, when it comes to the commissioning persons, it is quite a different kettle of fish 
altogether in South Australia. It has a regime that says — 

Only when persons meet the requirements of ‘recognised surrogacy agreements’ is surrogacy legal in 
South Australia and is it possible to transfer legal parentage. 

The commissioning parents in South Australia must meet six criteria. Remember, I said earlier that in 
South Australia the surrogate mother must meet two criteria and the commissioning parents must meet six criteria, 
at least that is according to what has been outlined by Sonia Allan on her website, Health Law Central, which 
I encourage members to look at. The six criteria that the commissioning parents must meet in South Australia are 
that, first of all, they must be at least 18 years of age. Members may recall what I said earlier about other 
jurisdictions requiring them to be 25 years of age; and, indeed, what our own committee in the thirty-seventh 
Parliament said about age. Secondly, they must live in South Australia. Thirdly, they must be legally married or 
have cohabited continuously as a de facto husband and wife for three years. Fourthly, the female commissioning 
parent must be or appear to be infertile or at risk of transmitting a serious genetic defect, disease or illness to a child 
born to her. Fifthly, they must undergo counselling. Sixthly, at least one of the commissioning parents must provide 
human reproductive material for creating an embryo for the purposes of the pregnancy, unless the commissioning 
parents have a certificate by a doctor explaining why this is not possible. 
In South Australia, is advertising legal? The simple answer is no, advertising is not legal in South Australia. Indeed, 
the Health Law Central website states — 

It is an offence in South Australia to publish an advertisement or cause an advertisement to be published 
to the effect that a person 

• is or may be willing to enter into a surrogacy contract; 
• is seeking a person willing to enter into a surrogacy contract; or 
• is willing to negotiate, arrange or obtain the benefit of a surrogacy contract on behalf of another. 

Specific reference is made by the reviewer on her website to section 10H of the Family Relationships Act 1975. 
That is the situation regarding advertising in that jurisdiction. Can agents, intermediaries or other people be 
involved in these arrangements? The answer according to the reviewer, Sonia Allan, on her website Health Law 
Central is — 

It is illegal to enter into a contract under which a person agrees to negotiate, arrange, or obtain the benefit 
of, a surrogacy contract on behalf of another; or a person agrees to introduce prospective parties to 
a surrogacy contract. 
Fine of $4000 and/or 12 months imprisonment. 

With respect to the fine, this is South Australia. Members might recall that in Queensland, as I mentioned, the 
penalty there was 100 penalty units, which is apparently about $17 000, so there is quite a difference in those 
two fine regimes. 
Once again we must look at the issue of enforceability. Are these provisions enforceable in South Australia? Can 
parties change their mind? The reviewer says on her website — 

Parenting orders will not be made unless both birth parents (the birth mother, and her partner if any) 
freely, and with a full understanding of what is involved, agree to the making of the order. 

Specific reference is made to section 10HB(7) of the Family Relationships Act 1975. 
Parenting orders in South Australia can be made between a particular period. South Australia does not have an 
unlimited time in which to make parenting orders. There is a window of opportunity. The application to the court 
for parenting orders in South Australia can be made for a child between four weeks and six months of age. In 
addition to being satisfied that the various criteria I referred to earlier, and the court being satisfied that those things 
have been met, the court must not make an order in South Australia unless it, and I quote — 

is satisfied that 
• the surrogate mother freely, and with a full understanding of what is involved, agrees to the 

making of the order (unless she is dead, incapacitated or unable to be contacted); 
• all parties agree to the order; and 

I will stop there because it is interesting that in South Australia they say “all parties agree to the order”. It is all 
parties except the child, who is somewhere between the age of four weeks and six months, and who has no say. 
Be that as it may, that is the situation in South Australia. The other criterion that must be satisfied is — 

• counselling of all parties has occurred and any other matter it considers relevant. 
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Who is it? It is the court in South Australia. The court must not make an order unless it has considered whether 
the child is living with the commissioning parents. Specific reference is made there to section 10HB of the 
Family Relationships Act 1975. As I conclude my assessment of the South Australian legislation, we must also 
consider what it has to say on the access of information for children. We understand the following when we peruse 
and consider the Health Law Central remarks made by Sonia Allan on her website — 

When a parenting order is made, the court is to give to the Registrar of Births, Deaths and Marriages 
• written notice of the date of the order; 
• the full name, address and occupation of each of the birth parents; 
• the full name, address and occupation of each of the commissioning parents; 
• the name by which the child to whom the order relates is known before, and is to be known after, 

the order becomes effective; 
• details of the date and place of birth of the child. 

When a parenting order is made, the court must give all that information to the Registrar of Births, Deaths and 
Marriages. In our assessment of the legislation around Australia, this is the first time that I have noticed this type 
of very explicit provision with the court having a duty to provide information to the Registrar of Births, Deaths 
and Marriages. That is something I am interested to know that the government has contemplated for this legislation. 
Is it something that was found in the draft report by Sonia Allan in the middle of last year? Is it something that the 
government has deliberated with her about? Is it something the government has asked her to remove from her draft 
report? What is the situation when it comes to that, given the government has made a big deal about the 
South Australian review? It was the government, of course, at the end of last year that said it would have to wait 
for the South Australian review to be concluded before it would be able to finalise its own review. Again, it would 
be helpful if the government would provide that information to us so that we can have a full and frank debate with 
maximum transparency and information at our disposal rather than being expected to cast our conscience vote with 
a blindfold on. 
I also want to spend some time looking at the situations in Tasmania and Victoria. I am not sure whether I will get to 
Victoria this evening but I will make my best endeavours to do so. Starting with Tasmania, the Standing Committee 
on Legislation in the thirty-seventh Parliament spent some time looking at the Tasmanian legislation—not an 
abundance of time but it did touch on it. I encourage members who have the twelfth report of the Standing 
Committee on Legislation at their disposal to turn to page 12 of that report and in particular to look at 
paragraphs 4.40 and 4.41. There the Standing Committee on Legislation has provided a very brief synopsis on the 
Tasmanian situation. For the benefit of Hansard, it is on paragraph 40, page 12 of the twelfth report and it states — 

Under the Surrogacy Contracts Act 1993 (Tas), surrogacy contracts are “void and unenforceable”. It is 
an offence to “make or receive, or agree to make or receive, a payment or reward in relation to 
a surrogacy contract” and it is illegal to “provide any technical or professional services in relation to 
achieving a pregnancy” for the purposes of a surrogacy contract. 

At paragraph 4.40 on page 12 of its report, the committee draws our attention to sections 4, 5 and 7 of the 
Surrogacy Contracts Act 1993. The committee goes on to say at paragraph 4.4 — 

The legal parentage of children born as a result of assisted reproductive technology is determined in 
accordance with the Status of Children Act 1974 (Tas) which provides that when a woman becomes 
pregnant following a fertilisation procedure, she and her husband or partner are considered to be the legal 
parents of the child born as a result of the pregnancy. Any donor of sperm or ovum is not considered 
a legal parent. 

The committee draws our attention to section 10C of the Tasmanian Status of Children Act 1974. That is the 
assessment provided by the Standing Committee on Legislation in the thirty-seventh Parliament when it tabled its 
twelfth report looking at the surrogacy regimes around Australia. But as I have mentioned, that is now some 
11 years ago, so we need to consider what the reviewer, Sonia Allan, has to say about the Tasmanian legislation. 
Again, she may well have said something in the secret report that the government is fiddling with. We do not 
know, but we can again go to her instructive website, which sets out some information about the Tasmanian 
scheme. Only one piece of legislation drives the Tasmanian regime—the Surrogacy Act 2012. That jurisdiction 
also set out some guiding principles for its legislation. The reviewer, Sonia Allan, sets out five of those guiding 
principles of the legislation on her website, which is found at Health Law Central. The first of those guiding 
principles is — 

• A child born as a result of a surrogacy arrangement should be cared for in a way that — 
• (i) ensures a safe, stable and nurturing family and home life; and 
• (ii) promotes openness and honesty about the child’s birth parentage; and 
• (iii) promotes the development of the child’s emotional, mental, physical and social wellbeing. 
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The second guiding principle of the Tasmanian legislation is — 

• The well-being and best interests of a child born as a result of a surrogacy arrangement, both through 
childhood and for the rest of his or her life, are paramount. 

Once again, it is the paramountcy principle. The third of the guiding principles of the Tasmanian legislation is — 

• The same status, protection and support should be available to a child born as a result of a surrogacy 
arrangement regardless of — 

• (i) how the child was conceived under the arrangement; or 

• (ii) whether there is a genetic relationship between the child and any of the parties to the 
arrangement; or 

• (iii) the relationship status of the intended parents of the child. 

The fourth guiding principle of the Tasmanian legislation is — 

• The long-term health and well-being of parties to a surrogacy arrangement and their families should 
be promoted; 

The final guiding principle set out for the Tasmanian legislation is — 

• The autonomy of consenting adults in their private lives should be respected. 

It is important for us to consider what the Tasmanian legislation says about altruistic surrogacy and commercial 
surrogacy. It is yet another state that the Leader of the House will not be happy with. The Leader of the House will 
be interested to know that in Tasmania, a person must not enter into or offer to enter into a commercial surrogacy 
arrangement. That is the case in accordance with section 40 of the Surrogacy Act 2012. That is the situation in 
regard to commercial surrogacy, but what about altruistic surrogacy? Where do the Tasmanians sit on that issue? 
Altruistic surrogacy is permitted in Tasmania. According to Sonia Allan’s website, when it comes to the issue of 
reasonable costs, which is a phrase used in many pieces of legislation in Australia with surrogacy arrangements — 

‘Reasonable costs’ may be recovered when they are associated with trying to become pregnant; 
a pregnancy or birth; counselling of the birth mother and her spouse (if any); and/or being a party to 
proceedings in relation to a parentage order.  

It should be noted that the overarching principles of the legislation in Tasmania include — 

• A child born as a result of a surrogacy arrangement should be cared for in a way that — 

• (i) ensures a safe, stable and nurturing family and home life; and 

• (ii) promotes openness and honesty about the child’s birth parentage; and 

• (iii) promotes the development of the child’s emotional, mental, physical and social 
wellbeing. 

One might ask who may enter into a surrogacy arrangement in Tasmania. The answer to that question is that a single 
person or a couple, regardless of sex, are able to apply to the court for parenting orders in that jurisdiction. Reference 
is made to section 14 of the Surrogacy Act 2012, the legislation that sets out the regime in Tasmania. The question 
of gestation and traditional surrogacy comes up. Either can take place in Tasmania. The legislation notes — 

The manner by which a child was conceived is not to be taken into account in determining whether 
a parentage order is to be made in relation to the child. 

The website refers to that section, which is section 23 of the Tasmanian legislation. Once again, it is important for 
us to consider the criteria that need to be met by commissioning persons in the Tasmanian scheme and, indeed, 
what type of criteria are required of the surrogate in that regime. Dealing first with commissioning persons, 
interestingly, in Tasmania the intended parent must be over the age of 21 years. Remember that in at least two other 
jurisdictions—from recollection, it is Queensland and New South Wales—the parent has to be 25 years of age. In 
Tasmania the intended person has to be 21. I remind members that when a parliamentary committee in this place, 
the Standing Committee on Legislation, last considered this legislation, the majority suggested that the age should 
be 21 years and the minority said it should be 18 years. Once again, I think that members can get a feel for the fact 
that in many other jurisdictions the age limit is higher than it is here—21 and 25 years. Maybe we should be 
looking at that in this legislation. Has the government asked Sonia Allan to consider that? We do not know, because 
the government continues to keep that information top secret. We know that in Tasmania the intended parent must 
be over the age of 21 years when the surrogacy agreement is made. There must be a medical or social need for the 
surrogacy. This will be satisfied in certain circumstances, including if — 

• there is only one intended parent under the surrogacy arrangement and the intended parent is 
a man or an eligible woman; or 
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• there are two intended parents under the surrogacy arrangement and the intended parents are — 
• a man and an eligible woman; or 
• two men; or 
• two women, each of whom is an eligible woman. 

An ‘eligible’ woman is a woman who is 
• unable, on medical grounds, to conceive a child; or 
• likely to be unable, on medical grounds, to carry a pregnancy or give birth; or 
• is unlikely to survive a pregnancy or birth or is likely to have her health significantly affected 

by a pregnancy or birth; or 
• if she were to conceive a child, the child is 

• likely to be affected by a genetic condition or genetic disorder, or 
• unlikely to survive the pregnancy or birth, or 
• likely to have its health significantly affected by the pregnancy or birth. 

In addition, in Tasmania there is a requirement, expectation or criteria that the commissioning persons have 
obtained independent legal advice. Counselling is also required prior to entering into the agreement and before 
applying for the parenting order. That counselling needs to be provided for social and psychological implications. 
It is interesting once again that a recurring theme in legislation throughout the jurisdictions is the need for people 
to consider the social and psychological implications of these arrangements. Why do legislatures in each of the 
jurisdictions make such a big deal about counselling being provided to people about the social and psychological 
implications? They must do so because there are such implications; that would be the only logical conclusion that 
we can draw from that recurring theme in each of those jurisdictions. In any event, one of the other requirements 
that is expected in Tasmania is that the commissioning persons must be residents of that jurisdiction. 
In the remaining time that I have, I want to touch on the criteria for the surrogate in Tasmania. This is interesting 
especially regarding the age issue, because the surrogate mother must be at least 25 years of age. This is the first 
time I have seen a jurisdiction split the age between the commissioning parents and the surrogate mother. As I have 
said earlier, other jurisdictions require that everyone needs to be 25 years of age, some 21 years, some 18 years, 
but in Tasmania the commissioning parents must be at least 21 years, but the surrogate mother must be 25 years. 
Why would that be the case? What would the legislators in Tasmania have been contemplating when they said that 
the birth mother should be of a higher age than the commissioning parents? Might it be that the trauma of having 
to give up a child at the end of the birth process is very significant; therefore, according to the Tasmanian 
legislators, it is appropriate that that person be at least 25 years of age? We can have a debate perhaps on another 
day that there is plenty of research to suggest that the brain is not fully developed until somebody is of the age 
of 25. Be that as it may and whatever people may think about that, it is interesting to note that difference in the 
Tasmanian legislation, and again, is that something that we should be contemplating as we continue our 
deliberations on this bill? Indeed, is that something that Sonia Allan told the government as far back as September 
last year—that piece of information that the government continues to keep secret and not want us to know as we 
are contemplating this regime before us? Sonia Allan states — 

The birth mother must be 25 years of age or more when the surrogacy arrangement is made. 
She must have previously given birth to a live child. 

This cannot be her first pregnancy — 
Counselling must be had prior to entering into any surrogacy arrangement, and also after a child’s birth 
about the social and psychological implications of the arrangement. 
Independent legal advice must have been obtained. 
The birth mother must be resident of Tasmania. 

Is advertising legal in Tasmania? The simple answer is no, it is not legal there either. Can agents, intermediaries 
or other persons be involved in these arrangements in Tasmania? Interestingly, Sonia Allan on her Health Law 
Central website talks about commercial brokerage or advertising of surrogacy arrangements being prohibited. Then 
she draws our attention specifically to section 41 of the Tasmanian Surrogacy Act 2012. It appears to me that she 
effectively copied and pasted the Tasmanian legislation. It states — 

Commercial brokerage or advertising of surrogacy arrangements prohibited 
A person must not, for payment (meaning by way of money, money’s worth, material advantage, or 
benefit), or in anticipation of receiving payment — 

(a) initiate or take part in any negotiations with a view to the making of a surrogacy 
arrangement; or 
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(b) offer or agree to negotiate the making of a surrogacy arrangement; or 

(c) compile any information with a view to its use in making, or negotiating the making of, 
any surrogacy arrangements; or 

(d) knowingly cause another person to do any of the acts referred to in paragraph (a), (b) 
or (c).  

That is the situation in Tasmania in respect of whether agents, intermediaries or other people can be involved. 
I would also like to explore the issue of enforceability, parentage orders and access to information for children in 
the Tasmanian regime, before I then look at the Victorian regime. 

The PRESIDENT: Member, perhaps that is a very good point to interrupt the debate for the taking of members’ 
statements. 

Debate adjourned, pursuant to standing orders. 

RENEWABLE HYDROGEN INDUSTRY 
Statement 

HON ROBIN SCOTT (Mining and Pastoral) [9.45 pm]: Today Hon Alannah MacTiernan made a ministerial 
statement with regard to hydrogen. Quoting from her uncorrected speech, her statement began — 

The McGowan government’s effort to drive a job-creating, Western Australian renewable hydrogen 
industry is beginning to bear fruit. 

The minister immediately had my full attention because my party, Pauline Hanson’s One Nation, is for jobs, first 
and foremost, so I took some time during the dinner break to get up to speed with the costs involved and to find 
out what job creation is absolutely dependent on this project. We have to remember that any project has to be 
a cost-effective investment. I am sure everyone in this place understands that the cost of producing a kilogram of 
hydrogen is a lot more expensive than the amount of energy we get from it. 

Since the minister was so enthusiastic about green hydrogen—a term that was mentioned four times in her 
ministerial statement—I owe it to the minister and honourable members to check up on the cost of producing 
hydrogen using photovoltaic cells. I want to quote from a paper produced in March 2016 under the auspices of 
CSIRO Energy, titled “Cost assessment of hydrogen production from PV and electrolysis”. The paper has seven 
authors, including representatives from CSIRO, the Mitsui Global Strategic Studies Institute and IT Power. It is 
a 44-page document; unfortunately, my printer ran out of ink and I ran out of time. However, I seek leave to table 
the executive summary only. 

Leave granted. [See paper 2415.] 
Hon ROBIN SCOTT: I will quote the key statement from the executive summary. It states — 

Our evaluation of the current and future (2030) cost of hydrogen from PV and electrolysis shows that the 
potential cost using currently available technology is approximately $18.70/kg H2. 

To compare the cost of hydrogen—$18.70 per kilogram—with the cost of other fuels, we need to consider the 
energy contained in different fuels. An acceptable comparison is net calorific value. One kilogram of hydrogen 
will provide 120 megajoules; one kilogram of petrol will provide 43.4 megajoules; one kilogram of diesel will 
provide 42.6 megajoules; and one kilogram of bituminous coal will provide 25 megajoules. We can see that, in 
terms of net calorific value, hydrogen is the leader; it is the boss. To provide 120 megajoules of energy, we need 
only one kilogram of hydrogen, but for the same energy production, we need 2.76 kilograms of petrol, 
2.82 kilograms of diesel or 4.8 kilograms of coal. 

Let us look at the relative costs. Hydrogen, at a cost of $18.70 per kilogram, is competitive if petrol costs 
$5.21 per litre, diesel costs $5.52 per litre and coal costs $3 900 per tonne. The CSIRO report expresses the hope 
that the cost of PV hydrogen will fall to $9.10 per kilogram before 2030. If that happens then hydrogen, at 
$9.10 a kilogram, is competitive if petrol will be $2.53 a litre, diesel will be $2.69 a litre and coal will be 
$1 900 a tonne. 

I ask the minister to protect the people of Western Australia from involvement in a project that has no prospect of 
ever being cost efficient. 

MERREDIN ST JOHN AMBULANCE VOLUNTEER TRAINING SUB-CENTRE 
Statement 

HON DARREN WEST (Agricultural — Parliamentary Secretary) [9.50 pm]: My member’s statement will be 
a little bit more positive. It must be terrible to sit over there as miserable and disinterested as the One Nation 
members of Parliament. I have a much more pleasant member’s statement. 

Several members interjected. 
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The PRESIDENT: Order! It might be more positive, but it is certainly a lot louder. 

Hon DARREN WEST: Last Saturday, I had the very delightful task of travelling out to Merredin in the 
Agricultural Region, a town I have visited many times. I had the pleasure of opening the Merredin St John 
Ambulance volunteer training sub-centre. A new building replaced the 60-year-old facility that had served the 
community very well but was looking a little bit tired and was certainly in need of an upgrade. It has been a terrific 
result for the Merredin community. The local St John Ambulance volunteers and the community as a whole raised 
an awful lot of money, did an awful lot of work—naturally, whilst volunteering as St John Ambulance personnel—
and did a lot of in-kind support work to get this new centre opened and to where it is today. 

On the day, we had a terrific master of ceremonies in Kim Lane, who is also a volunteer and did a terrific job 
helping to coordinate the day. We had a wonderful welcome to Njaki Njaki country by Chris and Chris Jr. They 
spoke to us in their language and played the didgeridoo. We then had a briefing from Donna Crook, the chair of 
the local St John’s. Donna has done a fantastic job in pulling everything together to get the project working. We 
made special mention of Romolo Patroni, who now lives in Merredin and has done an awful lot of work in helping 
to manage the project. The St John’s chief executive officer, Michelle Fyfe, and Shayne Leslie, the chair of 
St John’s board, were present. 

The centre was made possible with funding of $230 000 from the Wheatbelt Development Commission’s regional 
grants scheme. We also had $170 000 of funding from Lotterywest. Together with the community and St John’s 
contribution, it is a $1.1 million project. It is a great example of government support and funding, along with 
funding from the state government–owned Lotterywest, which provides terrific support to organisations such as 
St John’s. It was great to see the support go to the Merredin sub-centre. The new building includes larger 
ambulance bays to improve training and safety for volunteers. The volunteers told me that they can now clean the 
ambulances inside the centre rather than outside on the road. There is also a multi-use training room with improved 
technology for volunteer skills training and public first aid courses, and essential amenities such as changing 
rooms, showers, equipment storage and kitchen areas; we were able to look through them. I think the 
accommodation wing is significant in this project. It allows two people to stay there if they are night-shift 
volunteers, especially those who come in from farms and want to stay in town so they can do their shifts at night. 
Of course, with 400 call-outs a year, we often count on our volunteers being available at night. There are also 
offices for the volunteers and trainers, and for the community paramedic. The project will give us improved safety 
and access to vehicles for training and cleaning, and a better chance of recruiting more volunteers and retaining 
those we have. By improving access to critical emergency services in our region, this project has addressed and 
identified the need to support growth and improve health services, making the wheatbelt an even better place to live. 

I cannot thank enough the community of Merredin and everyone who was involved in the project. It was wonderful 
to go out there and be a part of it, and to do the official opening. I broke with the script a little bit and got Donna, 
the local powerhouse from St John Ambulance, to unveil the plaque, along with Michelle Fyfe and Shayne Leslie. 
It was a terrific outcome. It was great to spend time talking with the local volunteers. 

The wheatbelt has the highest volunteering rate in the state. It is something that we have that people in Perth do 
not. People get behind their community, put up their hand for their local emergency services organisations such as 
fire brigades, and volunteer. I was delighted to be part of it. Representing the minister at an opening is one of the 
great parts of this job. I cannot thank enough the members of the community of Merredin for the great work they 
have done. 

MIGRATION 

Statement 

HON CHARLES SMITH (East Metropolitan) [9.55 pm]: This evening I would like to offer a few brief remarks 
about the Western Australian government wanting an even bigger slice of the foreign student migration racket. 
Late last year, the McGowan Labor government sought to expand the skilled migration list to attract more foreign 
students to the state. The Premier said that the government would focus on marketing WA as an “international 
education destination”, while adding dozens of jobs to the skilled migration list to allow more foreign students 
with degrees to stay in Western Australia. Now we have a push to double the number of foreign students in 
Western Australia. Last week StudyPerth revealed a seven-year action plan, with the target of doubling the number 
of overseas students in Western Australia to 100 000 by 2025. 

Western Australia’s graduate occupation list, or GOL as it is called, comprises over 200 occupations, many of 
which are either heavily oversupplied, such as solicitors, accountants and engineers, or of uncertain value, such as 
traditional Chinese medicine practitioners, stage managers and dancers or choreographers. Just about every 
occupation is on this list, irrespective of actual need. Last year I stated — 

So basically you can complete any Mickey Mouse degree, get employed as a dancer or any one of the 
many ridiculous occupations on the list and then you’re eligible for nomination for permanent residency, 
irrespective of economic conditions and the impact on incumbent workers. 
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According to the government, this list is sourced from Australian government skilled migration lists and therefore 
it has zero consideration of whether our weak Western Australian labour market can absorb these workers. If the 
Western Australian government had taken the trouble to look, it would have discovered a recent major survey from 
the Bankwest Curtin Economics Centre that shows that 53 per cent of skilled migrants in Western Australia said 
that they were working in lower skilled jobs than they were before they arrived, with unemployment and 
underemployment also rife. The McGowan Labor government would also have discovered that the 
commonwealth’s skilled occupation list is a farce that bears absolutely no relation to actual labour shortages. 
Nursing, teaching, engineering and law are all on the graduate occupation list and are also occupations in which 
Australian graduates are struggling to enter the Australian labour market. Meanwhile, Australia’s so-called skill 
shortages are tracking near recessionary levels and Western Australia’s labour market remains heavily 
oversupplied, with underutilisation running at a sky-high 15.7 per cent. In short, the McGowan Labor government 
has abandoned the state’s workers in pursuit of a quick foreign student buck. That is disgraceful. 

ABORIGINAL YOUTH SUICIDE — FOETAL ALCOHOL SPECTRUM DISORDER 

Statement 

HON ALISON XAMON (North Metropolitan) [9.58 pm]: I rise tonight to make some comments following the 
release of the coroner’s report into the suicides of Aboriginal children up north. Last week I spoke about some of 
the disturbing contents of this report, but today I want to visit in some detail one of the issues highlighted by the 
coroner in the report, and that is the impact that foetal alcohol spectrum disorder has had on the issue of suicides. 
Although none of the children who so tragically lost their lives had been formally diagnosed with FASD, the 
coroner found that there was sufficient information to consider that it was likely that at least some of them had 
FASD. Seven of the coroner’s 42 recommendations specifically pertain to the issue of foetal alcohol spectrum 
disorder. FASD is the diagnostic term used to describe a range of physical and cognitive behavioural and 
neurodevelopmental abnormalities that can result from maternal drinking during pregnancy. It is notoriously 
difficult to diagnose. We also know that FASD affects people very differently, has lifelong consequences and can 
lead to outcomes like difficulty accessing educational services. It also often leads to substance abuse, mental ill 
health, a lot of problems with being able to live independently, and problems obtaining and maintaining 
employment. It very often results in early contact with the justice system. 

For a number of reasons, people with FASD have an average life expectancy of only 34 years. Research has clearly 
demonstrated that people with FASD are at specific risk of suicide. That is partly due to the specific impact that 
FASD has on people’s impulse control, their capacity to regulate their emotions and the ability of people who suffer 
from FASD to fully understand the consequences of their actions. I have of course spoken about FASD in a number 
of other contexts quite a lot in this place, including calling on the government to develop a whole-of-government 
FASD plan. Eighteen months ago I spoke about the Telethon Kids Institute study undertaken at Banksia Hill 
Detention Centre that found that nine out of 10 children and young people in the detention centre have a serious 
neurodevelopmental impairment, with one in three diagnosed with FASD. We know FASD is a very significant 
issue in Western Australia, and, frankly, the more we learn the more urgent it is becoming. 

I return to the coroner’s report that recognised the importance of diagnosis. The coroner recommended universal 
FASD screening and that it occur during infant health assessments; so very early in the piece for children who 
have entered the child protection system, and absolutely for those entering the justice system. The best-case 
scenario, which provides the cheapest and most positive outcomes, is for children to be diagnosed as early as 
possible, in which case services, therapies and support will potentially be made available for these children and 
their families as they are identified through that process. We know that a FASD diagnosis is particularly valuable 
because as a comprehensive multidisciplinary process it also identifies strengths and difficulties, and provides 
important knowledge and advice so that we can guide education, and assist with parenting strategies and 
behavioural support. I was pleased to see that the need to assess children and young people in the justice system 
was recognised in “The Western Australian Alcohol and Drug Interagency Strategy 2018–2022”. 

The coroner also recommended more funding to prevention programs and education campaigns. That is a bit of 
a no-brainer; we know that prevention is absolutely crucial. Although we currently have some very successful 
programs in WA, they are being provided in very limited areas. I think that is a false economy, and we need to 
revisit what is happening with those programs. The current prevention programs are successful because they have 
been developed with local communities and specifically tailored to their needs. This needs to be taken into account 
if a broader strategy is employed. The coroner emphasised that we need to make sure that these programs are 
co-designed; that is specifically in the report. 

We also need to provide greater education about FASD to communities not only so that we can prevent it occurring 
in the first place, but also to make sure that we are supporting early identification and the required interventions. 
I was pleased to see that late last year the federal government launched the “National Fetal Alcohol Spectrum 
Disorder (FASD) Strategic Action Plan 2018–2028”. That plan provides a pathway of priorities and opportunities 
to improve the prevention, diagnosis, support and management of FASD. The three key aims of the plan are to 
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obviously reduce the prevalence of FASD, which should be our number one priority; to reduce the associated 
impacts of FASD; and to improve the quality of life for people who are already living with FASD. To quote from 
the national plan — 

The Plan recognises that with early and accurate diagnosis and early, individualised interventions for 
children and adults who have FASD along with appropriate support for parents and carers, the quality of 
life outcomes for individuals with FASD and their families can be substantially improved. 

It is important to note that the plan advocates for the criminal justice system to apply therapeutic jurisprudence—
an absolute passion of mine—to better respond to the needs of individuals with FASD, including greater 
investment in diversionary programs and therapeutic care facilities for offenders with FASD. 

The national plan is comprehensive, and identifies a focus and an urgency that I believe is missing from our state 
approach to FASD. As noted by the coroner, this issue is urgent. The effect that FASD is having on individuals, the 
community and future generations is absolutely devastating. We know that both FASD and suicide are 100 per cent 
preventable. As an important part of addressing the suicide crisis in this state, we need to demonstrate a strong 
commitment to reducing the impact of FASD. We need to look at the programs that are working and invest in 
them now. 

BILLS 
Assembly’s Messages 

Messages from the Assembly received and read notifying that it had agreed to the amendments made by the 
Council to the following bills — 

1. Ports Legislation Amendment Bill 2017. 

2. Criminal Law Amendment (Intimate Images) Bill 2018. 

RESIDENTIAL TENANCIES LEGISLATION AMENDMENT (FAMILY VIOLENCE) BILL 2018 
Assembly’s Message 

Message from the Assembly received and read notifying that, in reply to message 72 from the Legislative Council, 
it had agreed to amendments 7 and 21; and amendments 8 and 22, as substituted. 

House adjourned at 10.07 pm 
__________ 
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QUESTIONS ON NOTICE 

Questions and answers are as supplied to Hansard. 

ENVIRONMENT — VEGETATION CLEARING 

1796. Hon Robin Chapple to the Minister for Environment: 
I refer to the list entitled, Unlawful and Excessive Roadside Clearing 2016–2018, found here: –
https://robinchapple.com/unlawful-and-excessive-roadside-clearing-2016-2018, and I ask: 

(a) for the years 2016–2018, how many cases of suspected unlawful clearing of vegetation along roadsides 
(that is, clearing without a valid Clearing Permit) or excessive clearing of vegetation along roadsides have 
been reported to the Department of Water and Environmental Regulation; 

(b) how many of these have been investigated by the Department of Water and Environmental Regulation; 

(c) how many of these investigations by the Department of Water and Environmental Regulation have 
concluded that there has been unlawful clearing or excessive clearing of vegetation along roadsides; 

(d) for what reason(s) did any of the Department of Water and Environmental Regulation investigations 
undertaken in relation to (c), conclude that there had not been unlawful clearing or excessive clearing of 
vegetation along roadsides; 

(e) for the years 2016–2018, have any local governments or private landowners been fined for unlawful or 
excessive clearing of roadsides; 

(f) if yes to (e), will the Minister table a list of which local governments and landowners, what the fine was 
for and how much the fine was; 

(g) if no to (e), why not; 

(h) have any of the local governments or private landowners been asked to fund revegetation for roadsides 
that have been cleared; 

(i) if yes to (h), which ones; and 

(j) if no to (h), why not? 

Hon Stephen Dawson replied: 
(a) 104 

(b) 104 

(c) 59 

(d) As of 12 February 2019, the Department of Water and Environmental Regulation found that of the 
45 matters: 

15 were undertaken in accordance with an exemption under the Environmental Protection 
(Clearing Of Native Vegetation) Regulations 2004;  

Seven were authorised by a clearing permit issued under the Environmental Protection 
Act 1986;  

Two related to the clearing of non-native vegetation;  

Three could not be substantiated (due to insufficient evidence to identify clearing);  

One related to a traffic accident;  

Two were referred to the relevant authority for investigation; and  

15 are still currently under being investigated.  

(e)–(j) The Department of Water and Environmental Regulation determines enforcement action in accordance 
with its interim Compliance and Enforcement Policy. In the event that the Department of Water and 
Environmental Regulation considers re-vegetation to be an appropriate enforcement outcome, 
a Vegetation Conservation Notice (VCN) is issued to prevent further unlawful clearing or re-establish 
native vegetation. The Department did not determine that a VCN was appropriate for any of the concluded 
investigations. 

Similarly, in accordance with the interim Compliance and Enforcement Policy, no fines were imposed 
between 2016 and 2018. Warning letters and educational advice have been provided to some offenders 
as a result of the Department’s investigations. 
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The Department’s Compliance and Enforcement Policy will soon be going out for public consultation. 
I have asked the Director General to ensure that when read in conjunction with the legislation, the final 
Policy will act as a significant deterrent to illegal roadside vegetation clearing by facilitating the 
application of more appropriate enforcement tools and associated penalties to offenders.  

FIRE AND EMERGENCY SERVICES — REPLACEMENT RESPONSE VEHICLES 

1797. Hon Colin de Grussa to the minister representing the Minister for Emergency Services: 
I refer to the Department of Fire and Emergency Services Annual Report 2017–18, and specifically to Appendix 3 
‘Infrastructure and Vehicles, and I ask: 

(a) can the Minister provide a list of the brigades, groups or units who have received a ‘replacement response 
vehicle approval’ in line with the table on page 211 of the annual report; 

(b) have all of these ‘replacement response vehicles’ been delivered; and 

(c) if no to (b), can the Minister please provide a list of the brigades, groups or units who have not received 
a ‘replacement response vehicle’, the type of vehicles and the intended date of delivery? 

Hon Stephen Dawson replied: 
(a) Yes. [See tabled paper no 2414.] 

(b) No. However, there have been 3 delivered, a further 18 programmed with a delivery date and the 
remainder pending concept (4) or acquisition (72) phase of Operational Fleet Project.  

(c) Yes. Consultation is underway on operational vehicles as a part of DFES’ Operational Fleet Delivery 
modal. Consultation is continuing with volunteers and key stakeholders on vehicle specifications and 
trials of first-type appliances to meet the needs of Brigades, Groups and Units. The Advisory Groups will 
agree delivery prioritisation once this process is finalised.  

__________ 
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